FROM THE
EDITOR
Welcome to the Twenty Fourth issue of BuildLaw®
in which we draw on the experience and expertise of leading
experts to bring you commentary, articles and reviews on topical
matters relating to construction law.
In this issue we feature 'Judicial Remedies for Construction
Defects: Common Law, Equity or Statute', a paper prepared by
Philip Britton and delivered by Philip to the Society of
Construction Law New Zealand Inc. in March of this year.
We also present articles on limiting financial liability for
contractros; the relevance of frustration in modern day
construction contracts; delegation of an adjudicator's decision
making function; acting bona fide when calling on a bond (or
not); varying no-variation clauses; entitlement to extensions of
time in construction projects; and one good reason why
milestone based entitlements to payment are really not such a
good idea!
In Case in Brief, we present summaries of two recent cases of
interest. NZ Fire Sprinkler Protection was a seminal case on how
not to appoint an adjudicator under the Construction Contracts
Act 2002 (to make matters worse, it is not the first time this has
happened) and Iceland Drilling v Summit is an exemplar of the
need to read the terms and conditions of any offer carefully- in
this case the failure to read the second page cost Iceland
Drilling nearly $1.3million.

SUBSCRIBE to Buildlaw

I wish to take this opportunity to thank all our contributors. We
are most grateful for the support we receive from dispute
resolution professionals, Law firms, and publishers, Locally and
overseas, that allows us to share with you papers and articles of
a world class standard, and to bring you a broad perspective on
evolving trends in the delivery and practice of domestic and
international dispute resolution and construction Law.
Contributions of articles, papers and commentary for future
issues of Build Law® are always welcome. I do hope you find this
issue interesting and useful. Please feel free to distribute
Build Law® to your friends and colleagues - they are most
welcome to contact us if they wish to receive our publications
directly.
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Buildlaw: In Brief
Development Approval for London's
Tallest Building In April 2016, the City of
London used its powers under s237 of the
Town and Country Planning Act 1990 (the Act)
to allow development of what will be London's
Tallest Building: the 62 story structure known
as 22 Bishopsgate. Following planning
permission granted in November 2015, 22
Bishopsgate's future came into doubt following
numerous rights to light claims submitted by
adjoining property owners. However, in
exercising their rights under s23 7 of the Act,
the City of London has secured the
development of 22 Bishopsgate by removing
the right to injunctive relief for those claiming
rights to light; instead entitling adjoining
owners to compensation (which will be secured
by indemnities from the developer). The City of
London's use of its powers under s237 is rare,
occurring last in 2011 in relation to the Walkie
Talkie building.

Joint Contracts Tribunal Proposed
Changes Users of the United l<ingdom's Joint
Contracts Tribunal (JCT) suite of contracts
should note a number of proposed changes to
the suite, scheduled to come into effect later
this year. Proposed changes include extension
of insurance options, bringing the suite of
contracts up to date with legislative
amendments, simplification of payment
provisions in line with legislation, and
provision for performance bonds to be
provided by contractors in larger contract
works.

Contract Ambiguity & Deleted
Contract Clauses Two recent English cases
have considered the question of when deleted
contract clauses can be taken into account if
the remaining contract wording is ambiguous.
The question is of particular relevance for
construction contracts, given the frequency of
amendments made to standard form contracts
and the resulting capacity for ambiguity. In
both cases,the Courts concluded that deleted
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clauses can be taken into account where there
is ambiguity in the contract wording, but that
such consideration must be done with care and
in light of the context in which the new
wording was negotiated (Narandas-Girdhar v
Bradstock [2016] EWCA (iv 88 and J Murphy &
Sons v Beckton Energy [2016] EWHC 607
(TCC)).

Building Controls Update

Recent media
coverage of allegations that certain building
products are unfit for purpose or noncompliant with the Building Code has
prompted the Ministry of Business, Innovation
and Employment (MBIE)to establish a
dedicated email address for submission of
product complaints for investigation. Concerns
or complaints about building products should
be sent to products@mbie.govt.nz. It is MBIE's
role to monitor the building products market,
investigate complaints, and deal with products
that don't comply with the Building Code.
Following investigation by MBIE, complaints
may result in the issue of formal warnings,
banned use of a product, provision of industry
guidance or further education for those
producing and using specific building products.
Manufacturers and suppliers can determine
whether their product is compliant with the
Building Code and various legal obligations by
visiting MBIE'sdedicated toolkit at
www.building.govt.nz/product-assurance.

Do you Actually l(now Who You Are
Contracting With? l<nowing and
confirming who you are actually contracting
with is just as important as finalising and
executing a contract. In a recent UI< case Mr
Collins entered a verbal construction contract
for the development and sale of a residential
property (Fairhurst Developments Ltd & Anor v
Collins & Anor [2016] EWHC 199). However,
when a dispute arose under the contract, it
came into question whether Mr. Collins had
contracted with Fairhurst Developments
Limited (FDL), or Mr Fairhurst, the sole owner
and operator of FOL. The Court applied an
www.buildingdisputestribunal.co.nz

I
objective approach asking, what would a
reasonable person, with all the relevant
information leading up to contract formation
conclude. The parties' thoughts and beliefs
were irrelevant and inadmissible. In this case,
the Court considered that the person who
signed the contract was the contracting party,
unless it was made clear at, or prior to, contract
formation that such person was acting as an
officer of a company. Mr Fairhurst did not make
it clear he was acting on behalf of FOL, and Mr
Collins was under no duty to enquire as to Mr
Fairhurst's capacity as an individual or
company officer. The Court concluded that Mr
Fairhurst was the contracting party.

deception charges under the Crimes Act 1961.
During 2013 and 2014, Mr Lilley undertook
repairs on Christchurch properties having told
the residents the work would be fully
reimbursed by the Earthquake Commission
(EQC) without prior EQC authorization. In
addition to misrepresentations about
reimbursement for the work, the investigation
found that drainage repairs were not necessary
on at least three properties which Mr Lilley
worked on. Mr Lilley's home detention
sentence provided some closure to the affected
Landowners "who have been Left out of pocket
and suffered the stress of his offending"
Consumer Investigations Manager Stuart
Wallace said.

Penalty Clauses Revisited In a recent
case, the United Kingdom Court revisited
penalty clauses, following the Supreme Court's
decision in Cavendish Square Holdings v
Makdessi in 2015, which established the
current test for enforceability. Cavendish
established a two limb test, which focuses on
whether the clause is a secondary obligation,
and if so, whether the detriment caused to the
contract breaker is out of all proportion to any
legitimate interest the innocent party may
have. In Hayfin Opal LLI><co 3 SARL & Another v
Windermere VII CMBS Plc and Others the Court
considered (in obiter) whether a clause
requiring repayment of interest on underpaid
interest amounted to a penalty clause. The
Court reinforced that the second Limb of the
Cavendish test is objective: the Court will not
consider whether the wealth of the contract
breaker makes the detriment insignificant, but
only whether the detriment is out of all
proportion to any legitimate interest.

Home Detention for Deceptive
Christchurch Earthquake Repairs
Following a Commerce Commission and Police
investigation into suspicious drainage repairs
on earthquake damaged properties, Graham
Lilley, director of Alligator Drainage Limited
was sentenced to 10 months home detention
having pleaded guilty to obtaining by
www.buildingdisputestribunal.co.nz

Fines for Health and Safety Breach in
Australia An Australian construction
company and its sole officer have received the
second highest health and safety fine in New
South Wales, following the death of a
bricklayer (SafeWork (NSW)v Romanous
Contractors [2016) NSWDC 48). The bricklayer
died after falling five meters through a
penetration in the first story of the multi-story
site which had been covered by an unsecured
sheet of plywood. The National Code for the
Prevention of Falls in General Construction in
force at the time of the incident required all
holes in floors be made safe immediately. The
owner of Romanous Contractors, Mr Romanous,
was the Site Manager responsible for health
and safety on the site. He had asked a worker
to cover the hole the day prior to the incident,
but unfortunately it was not done. The Court
convicted Romanous Contractors and Mr
Romanous,imposing fines of $425,000 and
$85,500 respectively. The decision provides
some insight into the level of fines New
Zealanders could potentially face in similar
circumstances under the new Health and Safety
in Work Act 2015.

Security of Payment Australia has
recently recognised the financial problems
facing businesses operating in the building and
Buildlaw / June 2016
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Buildlaw: In Brief
construction industry. Territories such as
Queensland have initiated papers requesting
feedback on how to deal with these industry
related issues, while the Senate Economics
References Committee has also released a
report on insolvency in the Australian
construction industry, titled "I just want to be
paid". The Department of Housing and Public
Works Queensland released a discussion paper
in December 2015, seeking widespread
feedback on security of payment in the
building and construction industry. The paper
identifies issues such as insolvency, retention
money, protracted and unjustified delays, and
poor financial management, seeking feedback
and responses from industry members.
Meanwhile the Senate report provides 40+
recommendations to deal with the issue of
insolvency in the construction industry. The
outcome of these documents, and whether
they will have any industry impact is hard to
predict, however it is encouraging to see steps
taken by the Senate and Queensland to
recognise the problem and promote discussion.
The final provisions of the Construction
Contracts Amendment Act 2015 (the Act) will
come into force on 31 March 2017, introducing
new sections 18A-181 which govern retention
money. Section 18 has led to considerable
discourse in the industry in relation to the
requirement to hold retention money on trust.
MBIE is presently considering whether it is
necessary to make regulations relating to
retention money under the Act. Currently,
payers can use any method of accounting that
complies with the Act. Regulations could
potentially describe some methods of
accounting that are consistent with the Act,
however payers would not necessarily be
limited to using methods described in
regulations. MBIE has made it clear that the
power to make regulations is discretionary, and
would only be used where necessary.

Weathertight Homes Resolution
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Services Amendment Act 2016
On 14 March 2016, the Weathertight Homes
Resolution Services Amendment Act 2016
(Amendment Act) received Royal Assent. The
Amendment Act brings with it three key
changes to the Government's financial
assistance package (FAP) for owners of leaky
buildings. These changes cover: validity of
criteria for FAP eligibility, amendments to align
the Amendment Act with a recent Supreme
Court decision resulting in certain FAP claims
which were previously ineligible now
becoming eligible, and expansion of the
definition of 'qualifying claimants'.

Royal Assent for Building
(Earthquake-prone Buildings)
Amendment Act 2016 Following

royal
assent on 13 May 2016, the Building
(Earthquake-prone Buildings) Amendment Act
2016 updates the Building Act to balance the
risk of earthquake-prone buildings against the
significant cost and effect on heritage features
of seismic strengthening. l<ey amendments
include categorisation of buildings as
'earthquake-prone', division of the country into
three categories of earthquake risk, provisions
for 'Priority Buildings' which require urgent
strengthening (such as hospitals and schools),
exemptions, and transitional provisions for
buildings which have already been categorised
as 'earthquake prone'.

Greater Christchurch Regeneration
Act 2016 On 7 April 2016, the Greater
Christchurch Regeneration Act 2016 (the Act)
received royal assent. The Act promotes the
regeneration of the greater Christchurch area
over the next five years, providing a new legal
framework for implementation following the
expiry of the Canterbury Earthquake Recovery
Act 2011. The Act establishes 'Regenerate
Christchurch', a new entity tasked with leading
the Christchurch regeneration. Regenerate
Christchurch will be controlled jointly by the
Christchurch City Council and the Crown. The
www.buildingdisputestribunal.co.nz

Act provides for existing Recovery Plans to
continue and new Regeneration Plans to be
executed, and also allows for assets, Liabilities
and land to be transferred between entities.

MEDIA RELEASE
NZDRC selected as finalist in AUT Excellence in Business Support Awards
Following a category win in last year's awards, NZDRC, which includes the Building Disputes
Tribunal, the New Zealand International Arbitration Centre and the Family Dispute Resolution
Centre as key specialist service providers, has this year again been selected as a finalist in the
2016 AUT Business School Excellence in Business Support Awards.
Recognised for e><cellence in the IMNZ Business< $SM TIO Management Services category,
NZDRC will join finalists across ten categories at this year's awards.
"We are delighted and honoured to have been selected as a finalist for the second year running.
Last year we had the good fortune to win our category which was a huge achievement, and to be
selected as a finalist for a second time recognises the consistently high standard and innovative
nature of the dispute resolution services we provide" said NZDRC Director, John Green.
Now into their eleventh year the AUT Excellence in Business Support Awards are the only national
performance measure for New Zealand business support organisations.
"AUT's Business School differentiates itself with the depth of engagement with industry for the
benefit of staff and students. These annual awards are one of the ways we demonstrate our
commitment to industry," says AUT Business School Acting Dean, Professor l<ate l<earins.
Winners of the ten category awards and the supreme award will be named at a gala dinner on 5
October.
ENDS

2015 WINNER
AUT EXCELLENCE
IN BUSINESS
SUPPORTAWARDS

www.buildingdisputestribunal.co.nz

BUSINESS< $SM T /0
- MANAGEMENT SER'VICES

New Zealand Dispute
Resolution Centre (NZDRC)

Buildlaw / June 2016

6

LIMITING FINANClt
CONTRACTORS
Introduction
A well-run business must manage the risks that
it faces and there are many ways in which this
can be done. Contractors protect themselves
against the financial consequences of being
sued with indemnity insurance. However, there
are restrictions on the cover available.
Contractors may therefore find themselves
underinsured or uninsured in the event of a
claim. Consequently, they cannot simply rely
on their insurance; they must also actively
manage liability through other means.
English common law limits the damages
recoverable in the event of a breach of contract
to damages which:

"may fafrly and reasonably be considered
either arising naturally, i.e. according to
the usual course of things from such
breach of contract itself, or such as may be
supposed to have been in the
contemplation of both parties at the time
they made the contract, as the probable
result of the breach of it. "(1)
However, when this principle is applied to
major projects in the modern era (eg, energy
and other revenue-generating projects), it can
lead to results which contractors are not
prepared to underwrite, as the recoverable
losses could be extensive.
Consequently, caps on liability are common in
international projects. The first thing to
consider is the basis on which the cap applies
(eg, in the aggregate or on some other basis,
such as a cap per claim arising from the same
originating cause, which may reflect insurance
cover available to the contractor) and what
exclusions should apply.

7
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Although liability cannot be excluded or
restricted in relation to damages for death or
personal injury, parties to a contract can agree
to limit any other liability that they may incur
to each other, (eg, for breach of contract or
negligence). This can be done in a variety of
ways. One method - now accepted by many
clients - is to agree a figure (ie, a financial cap),
beyond which the contractor will not be liable.

Liability Caps
A cap on liability limits the amount of the
contractor's liability to its client. The amount of
the cap can be expressed as a fixed sum or a
percentage of the fee.
Where possible, any proposed cap should be
drawn to the attention of the other party to the
contract. Preferably, it should be discussed and
specifically agreed. If this is done, it is much
more difficult for the other party to
successfully challenge the cap in court. In the
case of a contract of appointment, the
contractor should explain to the client how the
cap will operate and how it is calculated.
Where repeat work is undertaken for the same
client, any cap should be negotiated and
agreed for each commission. Records of the
discussion - as well as any correspondence should be retained, particularly where the
other party is not legally represented. Again, it
is helpful to include a note of how the cap was
calculated.
Further, the level of cap employed in any
particular engagement should be determined
by reference to the factors that the court takes
into account in determining the
reasonableness of any liability limitation. If a
court is required to consider the
www.buildingdisputestribunal.co.nz
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reasonableness of a cap, the options available
to the court are to uphold the cap or declare it
unreasonable and unenforceable.
For example, in recognition of the relative risks
and benefits of a project to both the client and
the contractor, the risks may be allocated such
that the client agrees - to the fullest extent
permitted by Law - to Limit the contractor's
Liability to the client for any claims, Losses,
costs, damages or claims expenses from any
cause or causes (including attorneys' fees and
costs and expert witness fees and costs), so
that the contractor's total aggregate Liability to
the client shall not exceed $10,000 or the
contractor's total fee for services rendered on
the project, whichever is greater. This
Limitation would apply to any Liability or cause
of action, however alleged or arising.

The parties may attempt to eliminate any
common law or statutory remedies, instead
Limiting remedies to those defined in the
contract, as follows:

"The parties' rights, liabilities,
responsibilities and remedies with respect
to this Agreement, whether in contract,
tort, negligence, or otherwise, shall be
exclusively those set forth in the
Agreement. "(2)

Liability to Third Parties
Liability in relation to claims made by third
parties cannot be excluded or restricted in the
absence of a contract between them. In such
case, the contractor's Liability to third parties is
unlimited, even where the Liability to the client
has been capped.

Disc Lai mers
Liability for negligence can also be Limited or
excluded by the use of a disclaimer. This
usually seeks to prevent any duty of care from
arising in the first place. As with contractual
exclusions, to be effective, a disclaimer must
be brought to the attention of the client and
must be expressed in clear and unambiguous
terms. Such Language is usually boldfaced or
capitalised to comply with requirements for
conspicuousness and validity. For example, a
typical disclaimer may read as follows:

"Contractor makes no express or implied
warranty of merchantabWty, fitness for a
particular purpose or otherwise or all
other warranties expressed or implied
including the warranty of merchantabWty
and the warranty of fitness for a particular
purpose are expressly disclaimed."
www.buildingdisputestribunal.co.nz

In some circumstances, third parties to the
contract may also want to rely on the
contractor's work or work products (eg, survey
and valuation reports or schedules of
condition). Where contractors are aware of this
possibility when they accept the engagement,
a third party may argue that the contractor has
assumed a duty of care and responsibility in
Law to the third party on a voluntary basis,
thereby enabling the third party to make a
claim against the contractor. Since the third
party will not be a party to the contract, it will
be difficult to argue that the third party is
bound by any cap on Liability or other
protections contained in the contractor's
contractual obligations. The absence of any fee
payment by the third party is unlikely to be
conclusive as to whether any duty is owed.
Where a contractor enters into a collateral
warranty with a third party, the contractor's
Buildlaw / June 2016
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liability to the third party can be limited.
Standard forms of warranty limit the
contractor's liability to the costs of repair and
include a net contribution clause; some forms
of warranty also impose a financial cap on the
damages recoverable.

Limitations on recovery of incidental
and consequential damages
Consequential damages are damages that can
be proved to have occurred because of one
party's failure to meet a contractual obligation.
They go beyond the contract itself and into the
actions garnished from the failure to fulfil. The
type of claim giving rise to the damages can
affect the rules or calculations associated with
a given type of damages, including
consequential damages (eg, breach of contract
versus a tort claim). To be awarded
consequential damages in a lawsuit, the
damages must be a foreseeable result of an act.
In a contractual situation, consequential
damages resulting from the seller's breach
include any loss arising from general or
particular requirements and needs of which the
seller - at the time of contracting- had reason
to be aware and which could not reasonably be
prevented by cover (obtaining a substitute) or
otherwise.
The parties can limit the liability on recovery of
consequential damages by including a clause
stating that neither party shall be liable for any
special, indirect, incidental or consequential
damages of any nature - including, without
limitation, loss of profits, loss by reason of
shutdown, and loss of use or interest, among
other things. Two examples of such clauses are
as follows:
"The Parties agree that neither party shall
be liable to the other for any incidental or
consequential damages of whatsoever
nature, however caused, whether by the
negligence of the party or otherwise."
"Neither Party shall be liable for any
special, indirect, incidental or
consequential damages of any nature,
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including, without limitation, loss of
profits, loss by reason of shutdown, and
loss of use or interest."

No Liability for punitive damages
The parties may wish to consider agreeing to
limit their respective liabilities for punitive
damages. Most common law jurisdictions allow
punitive damage awards only when the injuries
complained of are attended by circumstances
of malicious intent or flagrant disregard for the
rights of the plaintiff. For example, neither
party will be Liable to the other for punitive
damages and/or the court shall not have
jurisdiction or authority to award punitive
damages.

No damages recoverable for delay
A party may also attempt to avoid liability for
specific acts, occurrences or omissions. One of
the most common types of damage imitation
clause in the construction industry is the 'no
damage for delay' clause. However, most courts
are reluctant to enforce such clauses
automatically, although they are generally
valid. The most successful arguments to avoid
application of such clauses are as follows:
•

The delay was caused by the active
interference (omission) of the client.

•

The delay arose from a cause not
contemplated by the parties when entering
into the agreement.

e The delay is not within the specific wording
of the clause.
A typical no damage for delay clause may read
as follows:
"Contractor shall not be liable to
Subcontractor for any delay to
Subcontractor's performance of its work
caused by the act or omission of the Client,
or by any act beyond the Contractor's
control. Or If Contractor's performance is
delayed by non-negligent acts of the Client
www.buildingdisputestribunal.co.nz
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into; and
or by any act beyond the Contractor's
control. Or If Contractor's performance is
delayed by non-negligent acts of the Client • whether the language of the contract
clearly and unambiguously expresses the
or by events beyond the Contractor's
intent of the parties.
control, the Contractor shall be entitled,
upon request, to a reasonable extension of
An agreement is usually considered to be
time for performance, but shall not be
entitled to an increase in compensation or unambiguously expressed if:
to damages by reason of the delay."

Exculpatory clauses: no liability for
negligence
The parties may exclude simple negligence
liability in their agreement. Two examples of
such exculpatory clauses are as follows:

•

it uses simple and clear terms free from
legal jargon;

•

it is not inordinately long and complicated;

•

the plaintiff issues a deposition statement
that it understood the release; and

"The Parties agree that neither party shall • the language specifically addresses a risk
that describes the circumstances of the
be liable to the other in negligence, or in
subject injury.
any other legal theory (except for breach of
contract and wilful, wanton or intentional
Damages Limited to insurance
conduct) for acts or omissions arising out
of the subject matter of this contract."
"The parties stipulate and agree that each
shall be liable to the other by reason of
acts or omissions arising out of or in
connection with this Agreement solely if
the conduct of the party asserted to be
liable is wilful, wanton or intentional.
Neither party shall be liable to the other
for its own negligence, breach of contract,
or other claim that does not constitute a
wilful, wanton, or intentional act."
However, exculpatory agreements are
disfavoured in some legal systems, with some
courts contending that they "stand at the
crossroads of two competing principles:
freedom of contract and responsibility for
damages caused by one's own negligent acts".
(3) In general, the validity of exculpatory
agreements is based on:
•

whether a duty to the public precludes the
release of liability;

•

the nature of the services performed;

•

whether the contract was fairly entered

www.buildingdisputestribunal.co.nz

The parties to an engineering, procurement and
construction contract may seek to limit their
liability to the maximum amount of their
respective insurance coverage. The following
clause may be used to this end:

"Neither the Contractor, the Contractor's
subcontractors, nor their agents or
employees shall be jointly or individually
liable to the Client in any amount in excess
of the currently maintained professional
liability insurance coverage carried by the
Contractor."
Limiting damages and delays due to
adverse weather conditions
Some construction contracts specifically
address whether adverse weather conditions
will be a basis for a contractor to claim
entitlement for additional time and money and,
if so, what conditions must be satisfied. Other
contracts may place all risk of extreme weather
conditions on the contractor or pre-emptively
set and assume a certain number of days in
which adverse weather conditions may affect
the contractor's performance and schedule.
Buildlaw / June 2016
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Comment

Endnotes

The types of liability limitation clause
discussed above are only a few of the many
clauses that might be considered; for
practically every risk and problem that may
arise in a construction project, there is a
contract clause to eliminate or alleviate the
concern.

(1) Hadley v Baxendale (1854) 9 Ex 341.
(2) Section 14.7, AGC Document 410, Standard
Form of Design-Build Agreement.
(3) Heil Valley Ranch, Inc, 784 P2d at 783.
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Hardwicke
JOHN SISK & SON LTD V
DURO FELGUERA UK LTD
[2016] EWHC 81 (TCC)
Hardwick Construction Law Team
www. ha rdwick. co. u I<
This was an application for enforcement of an
adjudicator's decision by John Sisk & Son Ltd
("Sisk") that was resisted by Dura Felguera UK
Ltd I''Duro"] on the grounds that there had
been a breach of natural justice or wrongful
delegation of the adjudicator's decisionmaking function. The dispute arose out of a
contract to carry out civils works at a Combined
Cycle Power Plant worth some £36 million, of
which the adjudicator had awarded Sisk f 10
million.
Dura identified three matters in support of
their position:
1.
There was a real danger that the
adjudicator had approached issues with a
closed mind;

the adjudicator delegated certain
parts of his decision-making role to a third
party without notifying the parties of this
or seeking their consent to that course; and
2.

3.
he purported to rectify or to amend
the contract in circumstances where
neither party had submitted that it should
be rectified and without giving the parties
any notice of his intention to take that
approach.

(1) The Pre-Determination

Point

The question for the court to determine was
whether the fair-minded and informed
observer, having considered all the facts,
would conclude that there was a real
possibility of predetermination. EdwardsStuart J relied on the explanation of
predetermination given by Beatson Jin Ron
www.buildingdisputestribunal.co.nz

the application of Persimmon Homes Ltd v Vale
of Glamorgan Council[!] which provided:

"Predetermination is the surrender by a
decision-maker of its judgment by having
a closed mind and failing to apply it to the
task. In a case of apparent bias, the
decision-maker may have in fact applied
its mind quite properly to the matter but a
reasonable observer would consider that
there was a real danger of bias on its part.
Bias is concerned with appearances
whereas predetermination is concerned
with what has in fact happened."
Predetermination had traditionally been
argued in cases where the procedure used to
appoint an adjudicator was defective, the
adjudicator's decision was subsequently
quashed and so a second referral was made to
appoint the same adjudicator to determine the
same dispute again. In such cases, there was a
real danger that the adjudicator would go into
the second adjudication with a closed mind
and so predetermination of the issues was
likely to be found.
The facts of this case were very different.
Duro's argument was made on the basis of an
email sent by the adjudicator in which he
communicated his intention to continue with
the referral rather than resigning at that exact
point in time. The adjudicator's email was sent
after Duro had served a response to Sisk's
referral notice and Sisk had served its reply to
Duro's response, but before Dura had yet had
the chance to respond to Sisk's reply. As Sisk's
reply raised new matters about the
adjudicator's jurisdiction and Dura had not yet
had the chance to address the adjudicator on
them before the adjudicator's email, Dura
Buildlaw / June 2016
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sought to argue that from this point onwards
the adjudicator had predetermined the
jurisdiction dispute by deciding the answer in
his email.
Edwards-Stuart
J considered this submission to
be entirely without merit:

"The adjudicator described the conclusions
that he reached in his letter of 11 August
2015 as being a 'non-binding opinion'. The
purpose of reaching those conclusions was
for him to determine whether or not he had
jurisdiction to continue the referral. He
decided that he did. At no stage did he
indicate that he would not entertain
further submissions on the same points.
Indeed, it seems that he did so, both at the
meeting held on 1 September 2015 and in
the submissions that he directed the
parties to make thereafter."

(2) The Delegation to Mr Hutchinson
Duro sought to argue that part of the decision
making process had been delegated to an
accredited quantity surveyor, Mr Hutchinson,
on the following basis:
"At some point after this Freeths examined the
metadata for the Excel spreadsheets which
were included as part of Appendices 1 and 2 to
the Adjudicator's Decision. In each case Mr
Hutchinson was shown as the creator of the
document and as the person by whom it was
Last modified. On the basis of this information
but, so far as I can tell, very Little else, Duro
contends that Mr Hutchinson must have been
engaged by the Adjudicator as an expert or an
assessor in relation to these documents. It
therefore contends that the adjudicator
wrongly (and without the consent of the
parties) delegated part of his role as a decisionmaker to Mr Hutchinson or ... that his failure to
notify the parties that he intended to do this
was a breach of natural justice."
Edwards-Stuart J examined the evidence which
included a number of spreadsheets and emails
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which had been prepared out of the efforts of
both the adjudicator and Mr Hutchinson. Duro
had relied heavily on the fact that two different
typefaces had been used within one email from
the adjudicator, which they considered to be
strong evidence that part of the decision
making process had been delegated to Mr
Hutchinson. The adjudicator explained the
presence of both the Calibri and the Palatino
Linotype fonts on the basis that the former was
the default font for his emails and the latter
was the default font for his documents. Part of
the email had simply been copied and pasted
from a document he had drafted himself, so
this was no evidence of any delegation to Mr
Hutchinson.
Edwards-Stuart J considered that there was "no
basis whatever" for doubting the adjudicator's
explanation. Indeed, the adjudicator's task
would have been "almost insuperable" without
the assistance of someone who could assemble
and manipulate the data in a manner that made
the figures manageable, and that the portion of
the work completed by Mr Hutchinson
amounted to no more than copying and
pasting. Duro's submission on delegation was
therefore without merit.

(3) The Contract Rectification
The parties were in dispute over the way in
which the contract provided for the remeasurement of the works concerning the
provision of concrete. The adjudicator's
decision on the matter had used the verb "to
correct"when determining which version of the
contract he was to accept, and this formed the
sole basis for Duro's contention that the
adjudicator had rectified the contract without
notice to either party of his intention to do so.
In spite of this word choice, it was abundantly
clear to Edwards-Stuart J that the adjudicator
was merely adopting Sisk's view as the correct
one and so there was no breach of natural
justice. Duro's challenges to the adjudicator's
decision therefore failed on each and every
ground, and Sisk was granted summary
judgment in the full amount.
www.buildingdisputestribunal.co.nz
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CASE IN BRIEF:
NEW ZEALAND FIRE SPRINKLER
PROTECTION LIMITED V AFS TO'
PROTECTION LIMITED & ANOR I:
This case serves as a timely reminder as to the procedural
requirements to appoint an adjudicator under the Construction
Contracts Act (2002).
Bacl<ground
In May 2014, New Zealand Fire Sprinkler Protection Limited (NZFS), a fire sprinkler protection
systems installer, entered into a contract with AFS Total Fire Protection Limited (AFS) to provide
services in relation to a number of AFS's projects.
The first payment claimed under the contract was duly paid. However, subsequent payments
claimed between June and August 2014, totalling $144,527.40, went unpaid with AFS disputing
NZFS' entitlement to that sum.
The parties made a number of unsuccessful attempts to resolve the dispute that subsequently
arose, following which NZFS engaged a debt collection agency to recover the outstanding debt
and issued a statutory demand. Liquidation proceedings were ultimately filed in December
2014. After those proceedings were filed, a settlement was reached, with AFS agreeing to pay
the full sum in four instalments. Those payments were made and the liquidation proceeding was
discontinued.
However, that was not the end of the matter.
In March 2015, AFS purported to appoint an adjudicator (Mr Blind) under the Construction
Contracts Act (2002) (the Act) in relation to a claim by AFS as against NZFS with respect to the
same contract works. Notice was given to NZFS by email that Mr Blind had purportedly been
unilaterally appointed by AFS.
Mr Blind issued his determination, dated 22 May 2015, ordering NZFS to pay AFS $107,314.00.
NZFS sought judicial review of Mr Blind's determination relying on a number of procedural and
substantive grounds, including as to the appointment process adopted by AFS.
The judicial review was successful (on a number of grounds) and Mr Blind's determination was
set aside. In the reasons given, Woodhouse J noted that section 33(1)(a) of the Act required AFS
to seek the agreement of the parties on the appointment of the adjudicator, which was not done.
Whilst it is clear that the outcome in this case was correct, the judgment unfortunately does not
go far enough to clarify the appointment process under the Act.
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On a quick reading of the judgment, one might be forgiven for thinking that there is only one
way to appoint an adjudicator: by agreement between the parties. That is not correct however.

The Appointment

Process

The appointment process is set out in section 33 of the Act. Under that provision, an adjudicator
may be appointed in one of three ways:

1

by agreement between the parties (s33(1)(a));

2

by a nominating body chosen by agreement between the parties (s33(1)(c)); or

3

by an authorised nominating authority chosen by the claimant (no agreement is
required by the parties) (s33(1)(d)).

The distinction between a nominating body and an authorised nominating authority should be
noted. A nominating body is a person (whether incorporated or not) which nominates
adjudicators for the purposes of the Act; an authorised nominating authority (ANA) is a person
authorised under section 65 of the Act to nominate an adjudicator. for instance the Building
Disputes Tribunal.
Accordingly, Party A may file an application with an ANA. such as the Building Disputes Tribunal.
seeking the appointment of an adjudicator under the Act. and may do so without reference to
Party B.
The appointment process was also considered in the judgment of Venning Jin Stellar Projects
Limited v Nick Gjaja Plumbing Limited (CIV 2005-404-006987). which makes it clear that an
intended claimant may approach an ANA to seek the appointment of an adjudicator without first
taking steps to seek the agreement of the intended respondent.

Comment
The ability to seek the appointment of an adjudicator without first seeking the agreement of the
other party is an important feature of the Act. as it enables the dispute process to be undertaken
efficiently and without delay. This aligns with the purpose of the Act which is to inter alia
provide for the speedy resolution of disputes arising under a construction contract.
As a side note. it should also be noted that. where a claimant is seeking approval for the issue of
a charging order. the appointment of the adjudicator must be made by an ANA (section 38A).
www.buildingdisputestribunal.co.nz
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FACING FRUSTRATION:
THE RELEVANCE OF FRUSTRATION
DAY CONSTRUCTION

IN MODERN

CONTRACTS
- JANINE STEWART AND HANNAH GILLIES

Introduction
"Frustration of contract" immediately releases contracting parties from performance of the
contract if an event occurs beyond their control which renders further performance "impossible"
or "substantially impossible".
The test for proving that performance is "impossible" is not straightforward and comes with a
high threshold. Furthermore, the application of frustration to modern day contracts, in particular
construction contracts, is questionable. This article examines the doctrine of frustration and its
continued relevance and application given that various contracts (particularly property and
construction contracts) specifically address common frustration risk events.

The doctrine of frustration
The law of frustration is well settled in New
Zealand. As recently affirmed by the Supreme
Court in Planet Kids v Auckland Council (2014]
1 NZLR 149 (SC) at [51] citing Davis Contractors
Ltd v Fareham Urban District Council [1956] AC
696 (HL)), frustration occurs "wherever the law
recognises that without default of either party
a contractual obligation has become incapable
of being performed because the circumstances
in which performance is called for would
render it a thing radically different from that
which was undertaken by the contract". In
order for a contract to be frustrated, the
frustrating event must not be brought about by
one of the contracting parties, and the contract
must not make provision for such an event.

commenced, members of the public obtained
injunctions in order to restrict the contractor to
two-shift daytime working and no work on
Sundays. On appeal from arbitration, the High
Court of Australia found that the arbitrator
should have little difficulty in holding that the
contract had been frustrated given that the
completion of the works by the stipulated time
for performance was impossible (without an
agreed variation to shifts).

High threshold
Once a contract is frustrated it is terminated
automatically and immediately, irrespective of
the parties' subjective intentions to continue
(albeit on modified or renegotiated terms).

Given that the effect of frustration is to end
For example, in the High Court of Australia case the contract, the courts have been careful to
of Codelfa Construction Pty Ltd v State Authority confine the doctrine within narrow limits and
do not invoke it lightly, so as to not interfere
of NSW (1982) 149 CLR 337 the parties
with
a negotiated contract (l(arelrybflot AO v
entered into a tunnelling contract for
Udovenko [2000] 2 NZLR 24 (CA) at [37]). Thus,
extension to Sydney's rail network on the
the doctrine requires that the contractual
understanding that the contractor's price was
based upon continuous shift-working. This was obligation becomes impossible or incapable of
reflected in the contractor's programme, which performance. This includes whether the
purpose of the contract has become
formed part of the contract. Shortly after work
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impossible to attain (for example in Krell v
Henry [1903] 2 1(8 7 40 where the defendant
leased a flat from the plaintiff for two days,
and both parties knew that the entire purpose
of this was so that the defendant could view
the coronation procession of Edward VII. The
procession was cancelled, and it was held that
the letting contract was frustrated). The result
may have been different if the court found that
the viewing was not the sole purpose of the
letting contract and that the tenant would still
have obtained some benefit out of the
contract.
It will not be enough that the obligation has
become more onerous, more expensive or
slower (unless the delay is such that the
purpose of the contract is frustrated).
Therefore cases where the doctrine has been
successfully upheld in the construction context
are usually of the kind where the work in the
project has been destroyed, for example by fire
or landslide (for example Appleby v Myers
(1867) LR 1 CP 615).
The high threshold for a finding of frustration
is also influenced by the fact that contracting
parties are expected to bear the risk in
contracts of certain kinds. So, for example, a
contractor who provides a quote for certain
works is expected to take the risk that the
works will prove more difficult and more costly
than expected. In Davis Contractors (supra)
shortages of labour and materials meant that
performance of a contract to build 78 houses
in eight months for £94,000 took 22 months
and cost the contractor £115,000. Despite
such severe obstruction to contractual
performance, the House of Lords found that
this was insufficient to frustrate the contract.
The contractor had taken on the risk of lack of
labour because it was not an unforeseen event
for a contractor, and it could have been the
subject of contractual stipulation if the
contractor did not want to take on this risk.

Remedies upon frustrating event
The Frustrated Contracts Act 1944 (FCA)
www.buildingdisputestribunal.co.nz

contains two major provisions to relieve
injustice in a situation where one party has
performed their contractual obligations before
the contract is terminated due to a frustrating
event. The FCA provides that:
(a) Where money has been paid by one
party before the frustrating event, it can
be recovered and monies payable cease
to be payable. If the party to whom these
monies were paid has incurred expenses
in performing his or her part of the
contract before frustration, the court may
allow him or her to offset a sum in
respect of those expenses. For example.
if a contractor has partly constructed a
house and has received $50,000 in
progress payments before the frustrating
event, the owner will be entitled to
recover this sum less the amount the
court allows the contractor to keep as
reimbursement for the works completed;
and
(b) Where one party's part performance
has conferred a benefit on the other party
before the contract is discharged, that
other party may recover a "just sum" in
compensation.
Parties can contract out of the FCA and specify
what will happen upon termination due to a
frustrating event. For example, clause 14 of the
standard form construction contract NZS3910
provides that:
In the event that either the Principal or the
Contractor considers that the Contract has
become impossible of performance or has
been otherwise frustrated, one may notify
the other that it considers the Contract to
be terminated. If the other parties agree, or
in the event of disagreement if it is so
determined by the Engineer or by
mediation or arbitration under Section 13,
then 14.1.2 shall apply.

This clause dictates the process if only one
party considers that the doctrine is engaged by
Buildlaw / June 2016
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referring it to the Dispute process under clause
13 of NZS3910. If the contract is found to be
frustrated, clause 14.1.2 provides for the costs
that are payable by the principal to the
contractor following the frustrating events
(including the value of the work carried out at
the date of termination less amounts
previously paid).
In the context of construction contracts,
contractors and principals often find
themselves in situations where performance
has become more onerous, more expensive or
slower due to unforeseen circumstances.
However, the fact that the bargain has become
unworkable in a commercial sense because of
an unforeseen event will not discharge the
party from further performance on the grounds
of frustration. Therefore, it is important that
the contract is drafted to reflect the parties'
intention as to what should happen if such an
event was to occur and this is what a force
majeure clause is desired to do.

Force majeure clauses
Force majeure clauses are common in the
construction sector and offer a commercial
mechanism to clearly address unforeseen
events. Parties can agree upon both the events
that trigger the force majeure clause, and the
consequences. Unlike the strict doctrine of
frustration, where the threshold can be
difficult to meet, parties can negotiate force
majeure clauses in order to achieve flexibility
for certain events. For example, parties to a
construction contract may choose to suspend
performance or extend time for performance
upon the occurrence of a force majeure event.
Clause 10.3.1 of NZS3910 is a force majeure
provision which provides that the engineer
grant an extension of time to the contractor if
the contractor is "fairly entitled to an
extension" including by reason of flood,
volcanic or seismic events, or any
circumstances not reasonably foreseeable by
an experienced contractor at the time of
tendering and not due to the fault of the
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contractor.
Force majeure clauses are also included in the
FIDIC suite of contracts (Red, Yellow and Silver
Books) at clause 19 where "force majeure" is
defined as an exceptional event or
circumstance beyond a party's control, which
could not reasonably have been provided
against before entering into the contract and
which, having arisen, could not reasonably
have been avoided or overcome and which is
not substantially attributable to the other
party. The categories Listed as force majeure
events include (i) war and other hostilities (ii)
rebellion, terrorism and civil war (iii) riots and
strikes (by persons other than the contractor's
personnel and subcontractors) (iv) explosive
materials and radioactive contamination and
(v) natural catastrophes such as earthquakes,
hurricanes and volcanic activity.
Clause 19 of the FIDIC suite of contracts
entitles the contractor to an extension of time
if it is prevented from performing the contract
by any of the force majeure events. However, it
will only be entitled to recover the costs
incurred due to the force majeure event if it is
a category (i) to (iv) event (meaning that the
contractor cannot recover costs arising in
relation to natural catastrophes).

Relationship between frustration and
force majeure
Where the parties have turned their minds to
the frustrating event and contractually allowed
for it in a force majeure clause, reliance on the
common law doctrine of frustration is
generally precluded. Given the prevalence of
force majeure clauses in standard form
construction contracts, a finding that the
contract had been frustrated in Codelfa
Construction Pty Ltd v State Rail Authority of
NSW (supra) has been described by Hudson's
Building and Engineering Contracts (12th
edition) as an "exceptional result" (at [1-059]).
Force majeure clauses are common place in the
construction industry, such that the absence of
www.buildingdisputestribunal.co.nz
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one might be viewed as implied acceptance of
risk by the contractor for certain events that
would normally be covered by such a clause
(and which therefore can no longer be
described as "unforeseen"). As was recently
confirmed by the Supreme Court in Planet l<ids
(supra) at [139]:
Where risk is allocated to one of the parties
under the contract, then the doctrine of
frustration is excluded, in so far as it relates to
the occurrence of one of the allocated risl<s.
The allocation of risk can be express or by
necessary implication ...
Determining whether a contractor has
impliedly taken on such risks in the absence of
a clearly drafted force majeure clause will
obviously depend on the particular facts and
circumstances. Some events such as
earthquakes or other natural catastrophes
could be viewed as foreseeable risks which
should have been clearly allocated in
construction contracts, failing which the court
may find that one of the parties has taken on
the risk by necessary implication, for example
through being reflected in the agreed price. In
such a case, if the court finds the risk has been
impliedly allocated under the contract the
doctrine of frustration will may be excluded.
However, there may be other scenarios where
the court determines that an event falls
outside what the parties expressly allowed for
in a force majeure clause (or implicitly allowed
for in the absence of such a clause). In such a
case, if it is not reasonable to place the risk of
non-performance for the events which have
occurred on one party or the other or neither,

FRUSTRATION

the contract may be frustrated. For example. in
Metropolitan Water Board v Dick Kerr & Co Ltd
[1918] AC 119 (HL) contractors entered into a
contract in July 1914 to construct reservoirs at
an agreed price within six years. In February
1916 the government prohibited the
continuance of work due to the outbreak of
war. The contract provided the engineer power
to extend time for completion in the event of
any "difficulties, impediments, obstructions,
oppositions ... whatsoever and howsoever
occasioned". The House of Lords considered
that this scenario could not possibly have been
in the contemplation of the parties to the
contract when it was made and therefore, it fell
outside the scope of the force majeure clause.
The contract was therefore frustrated as the
works were prohibited by law (at [126]).

Conclusion
The threshold for frustration is high, and the
operation of frustration will be contractually
constrained by what the parties have allowed
for in their contract, in particular with
reference to the force majeure clause.
Increasingly, parties are already allocating risks
or at least addressing some risks in their
contract, such that the doctrine of frustration
often does not apply. However, it is arguable
that a well drafted force majeure clause assists
the court in reaching a finding of frustration
where there has been a truly frustrating event,
as the court can clearly identify which risks the
parties have foreseen and allocated
accordingly. How strong the doctrine of
frustration will be in modern day contracting
will continue to be tested by (most commonly
unfortunate) catastrophic events.
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ARTICLE SUMMARY
"JUDICIAL REMEDIES FO
DEFECTS:COMMON LAV
In March 2016, visiting King's College London Professor Philip Britton
presented to members of the Society of Construction Law New Zealand on
judicial remedies for construction defects.
Professor Britten's paper discusses judicial remedies for construction defects,
with reference to a recent case experience in which he represented a group of
residential first-home buyers in a London development with multiple overt
and latent defects. In exploring the various options available to owners, he
explores the different approaches to judicial remedies taken in the UI< and
Australasia under common law, equity and statute.
A brief summary of Philip Brittan's recent paper follows. A copy of the full
paper can be accessed here

l<ey Points
The issue of dealing with construction defects is a problem faced by many home owners.
However, outside of contractual provisions which provide for rectification, judicial assessment of
what remedy is appropriate and how to assessquantum (if damages are claimed) is unclear, and
provides claimants with Little certainty as to whether to pursue their claim.
Beyond the uncertainty of appropriate judicial remedies, when compared with New Zealand and
Australasian statutes aimed at protecting consumers and home owners, English Law has Little to
no statutory provisions affording such protection. New Zealand has developed considerable
Legislative protection for consumers in the construction industry, under statutes including the
Construction Contracts Act 2002 and the Weathertight Homes Resolution Services Act 2006.
Further, unlike New Zealand, standard form contracts for residential properties in the United
Kingdom are entirely silent on addressing build quality or defects issues, and thus afford Little
protection to consumers.
Professor Britton's case experience highlights how poorly English Law protects consumers' rights
as claimants, compelling recourse to Court to protect their interests in a system where time and
money strongly favour defendants.
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Buckingham, Birmingham, Lille II and the National
University of Singapore and is a consultant to the law firm
of Fairweather Stephenson in Aldeburgh (UI<).

The potential remedies available to consumers are relatively broad, however the outcome will
ultimately depend on what is provided for in the contract, and how the remedies can be used to
make up for what is not provided for in the contract.
• Retention and Escrow Funds - retention of money otherwise owed to the contractor,
available to fund rectification of defects. If a contractor fails to respond or becomes
insolvent, these funds give owners a chance of recourse against the cost of remedying
defects.
• Contract claim - where no other protections may be available, enforcing their rights
pursuant to the construction contract may be a consumer's only chance for recourse of the
costs of rectifying defects.
• Sue the Statutory Officer - taking action against the building certification body involved
that certified the building following completion. Generally a tortious action, this option can
be exercised in cases where the claimant has no claim in contract, or such a claim has timed
out under limitation rules, or where the party against whom a contract claim would be
made has disappeared.
www.buildingdisputestribunal.co.nz
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• Statute - general consumer Law such as the Consumer Guarantees Act 1993, or the
United Kingdom equivalent (Consumer Rights Act 2015) give consumers specific rights if
trade suppliers provide services which fail to meet statutory guarantees to remedy defects.
•

Remedies against the builder or developer
o
Chance for rectification -whether a consumer is obligated to give builders or
developers a chance to mitigate Loss and rectify any defective work will be weighed
against the extent of defective work, fraudulent behaviour by the contractor, and
issues of distrust following broken promises and failure to fulfil obligations under the
construction contract.
o
Specific performance - may be available against a builder or developer when an
award of damages will be inadequate to remedy an unjustifiable breach of the
construction contract.

Professor Britton suggests four drafting lessons for those entering construction contracts. His
suggestions are particularly relevant to consumers in the United l<ingdom, in ensuring protection
mechanisms are incorporated prior to any defects becoming apparent, rather than relying on
judicial remedies after defects have arisen:
1. ensure that the contract clearly identifies and defines the building quality obligations of
the builder or developer, including compliance with any mandatory external standards;

2. clearly state what opportunity the builder or developer should be given to come back
and rectify sub-standard work, the conditions of such work, and the owner's alternate
remedies if the builder or developer doesn't comply;
3. include provision for assignment of obligations to future owners to claim against the
original construction contract; and
4. do not agree to abandon any common Law rights against the builder or developer by
accepting consumer rights in place of common Law rights under a third party warranty.
However, realistically, even well-advised buyers may often find that a developer's standard
terms are not open to any meaningful negotiation. In such cases, the best alternative for
consumers is to settle for the limited protection offered by a third party warranty backed by
insurance.

Comment
The extent to which the terms of construction contracts are open for negotiation will depend
entirely on the circumstances of the project and parties involved. Professor Brittan's paper
highlights how fortunate we are in New Zealand to have considerable consumer protection
statutes and provisions to protect consumer rights. The United l<ingdom has a significant way to
go to catch up with other jurisdictions in ensuring consumers are protected if and when
construction defects arise.
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LAING O'ROURKE AUSTRALIA CONSTRUCTION PTY L1

The most recent installment of the
ongoing dispute between Laing
O'Rourke Australian Construction Pty Ltd
(LORAC) and Samsung C&T Corporation
(Samsung)1 is of interest to construction
lawyers as it shows that a court will
need very convincing evidence before
stopping a party from making a demand
on a performance bond on the basis that
the demand was not, in the language of
the relevant contract, "bona fide" or in
good faith.

2015 the parties engaged in some preliminary
skirmishes in the Supreme Court of Western
Australia7• Summed up briefly LORA( claims
Samsung owes it over AUS$90 million while
Samsung claims LORA( owes it AUS$55
million8. On any view it is a significant dispute
and to prosecute it properly will place
substantial financial pressures on the parties.
On 22 January 2016 Samsung gave LORA(
notice, as it was required under the clause 7.3
of the interim deed", that it intended to call
upon the replacement security1°. Three days
Later LORA( commenced proceedings seeking
an injunction to stop Samsung from taking that
step 11.

Relevant facts
The issues
The action arose out of the troubled Roy Hill
project. LORA( was engaged by Samsung in
2014 under a modified form of the standard
form AS49022 (sub-contract) to construct
structural steel and associated mechanical
piping, electrical and instrumentation works in
the port landside package. The subcontract sum
was c AUS$200 million. LORA( was required to
provide security for an amount equal to 10°/o
of the subcontract sum. It duly did so.3
Less than a year later Samsung terminated the
subcontract with LORA( for convenience4.ln the
aftermath of the termination LO RAC and
Samsung entered into an interim deed (interim
deed) which imposed certain rights and
obligations on the parties following the
termination. Amongst other things, the interim
deed provided for the performance securities
under the sub-contract to be replaced and
reduced in value. LORA( complied with that
obligation. The replacement security was
stated to expire on 20 February 20165.
It is no secret that LORA( and Samsung are well
advanced down the path to dispute". During
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LORA( raised a number of grounds in support
of its argument for the injunction. The most
interesting of these was LORAC's argument that
the conditions in which a call on the
replacement security could be made had not
been satisfied.
The court did not accept that contention, nor
any of the other, more spurious, grounds
advanced by LORAC12, and accordingly declined
to grant the injunction.
Samsung's right to call on the replacement
security was governed by clauses in both the
sub-contract and the interim deed, relevantly,
clause 5.2 of the sub-contract stated that
Samsung could call on the replacement
security where it "considers, acting bona fide,

that it is or will be entitled to recover the
relevant amount from [LORACJ under or in
respect of the sub-controcr'", The interim deed
provided (at clause 7.3) that Samsung was
obliged to give LORA( 48 hours notice of an
intention to call on the replacement
www.buildingdisputestribunal.co.nz
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security14.
Tattle J considered that the effect of clause 5.2
was to create a negative stipulation on
Samsung's right to call on the replacement
security, namely that Samsung must "consider,

actinq bona fide, that it is or will be entitled to
recover the amount sought to be realised from
LORA[, in this instance, AUS$ 7.5 million. "15
LORA( contended there were ten matters
which, when considered together, gave rise to
the inference that Samsung were not acting
bona fide. However, the general thrust of
LORAC's submission was that:
1. The valuations of the various claims
and counter-claims had changed, in some
cases dramatically, as the dispute
matured.

2. The basis upon which Samsung had
made its assessments could not easily be
divined from the correspondence16.
LORA( also attacked Samsung's evidence
arguing it was "vague and convutsionorv'"! and
invited the court to draw an adverse
inference18 against Samsung because Samsung
didn't call evidence of the bona fides of its
claims from the sub-contract manager
responsible for the LORA( sub-contract but,
instead, relied on evidence from a commercial
manager "up the line"from the subcontract
manager19.
Despite these attacks, Tattle J was not
persuaded that LO RAC had "established to the

requisite standard that Samsung [had} not acted
bona fide. "20 He examined the evidence in
detail in order to come to that conclusion21.
However, in coming to that judgment made two
www.buildingdisputestribunal.co.nz
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general observations which are of broader
application:

[First,] a provisional conclusion as to a lactc
of bona fides can only be made on the basis
of persuasive evidence. In assessing the
allegation of a breach of bona fides, a court
will look for undisputed facts and facts not
surrounded by controversy from which to
draw inferences. In this case, many of the
matters relied upon by LORAC are so bound
up in the controversies involved in the
underlying dispute that it is difficult to draw
the inference of a iac« of bona fides for
which LORAC contends.
[Second,] the effect of granting the relief
sought by LORAC will be to deprive Samsung
of the benefit of the bargain for which it
contracted ... The injunction will not preserve
the status quo but wil! change it. ... LORAC
must demonstrate a prima [acie case of
sufficient strength to engender confidence
that it would succeed if the matter went to
trial. LORAC has raised a serious question
but its prima [acie case is not sufficiently
strong. Put another way, LORACs case is not
sufficiently strong to tilt the balance of the
risl< of an injustice in its favour22.
Lessons for construction industry
participants
This decision is an interlocutory application
meaning that it is attended by the usual
procedural limitations of such decisions23.
However, that is also the reason why it is
interesting.
The inclusion of the negative stipulation in
clause 5.2 is a departure from the standard
form. The inclusion of the term "bona fide" was
Build Law / June 2016
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likely intended to be a means of giving LORA(
comfort about the circumstances in which its
security would be at risk. It is not unusual for
contractors to seek this sort of protection when
negotiating these types of clauses.
Nonetheless, this decision appears to stand for
the proposition that it will usually be
straightforward for a construction principal to
establish that they have acted on a bona fide
basis. That is particularly so given that the
issue will usually only arise in an interlocutory
setting, such as an injunction application,
where, as Tottle J stated, there are procedural
limitations and evidence is not usually tested
by cross examination.
An initial view of the decision might be that the
requirement for demands on security to be
made on a bona fides basis offers no protection
to contractors given the relative ease by which
Samsung appeared to jump the hurdle.
However, there is another way of looking at the
case.
When coupled with a notification period, as
was the case here, the inclusion of a
requirement that the principal to act
reasonably (or bona fides) will, in most

circumstances, permit a contractor to argue
that they are not. Thus, there will almost
always be an opportunity for a contractor to
bring an injunction application and thereby
force the principal to proves its bona fides.
While that application might not always
succeed, indeed, this decision suggests it will
usually fail if that is the only argument, the
mere ability to legitimately make the argument
will usually have an added collateral benefit of
buying the parties more time to continue to
negotiate. It might even give a contractor who
was in a weak negotiating position a stronger
position while the principal diverts resources
into defending the injunction application.
In parallel, the time taken for the application to
make its way through the court process might
give the contractor time to negotiate with its
bankers so that even if a call on the security is
made there are alternative financing
arrangements in place to soften the blow of
such a call.
So, while it might be easy for a principal to
establish its bona fides, forcing it to do so
could just be a lifesaver for the contractor!

holman fenwick willan
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BEWARE - A CONTRACT CAt
CONDUCT EVEN IF THE cor
Although obiter, the Court of Appeal has provided some very helpful guidance on
the law relating to contract variations. In Globe Motors Inc & others v TRW Lucas
Varity Electric Steering Limited & another, the Court of Appeal clarified that even if
an agreement contains a clause which provides that it can only be varied if the
variation is in writing and is signed by all parties, the agreement can in fact be
varied orally or by conduct.
Background
Globe Motors Inc (Globe) entered into a Long
term exclusive supply agreement with TRW
Lucas Varity Electric Steering Limited (TRW) in
June 2001 (the Agreement). TRW produces
electric power-assisted steering (EPAS)
systems and, under the Agreement, TRW
agreed to purchase from Globe electric motors
to be used in the production of those systems
('Products').
For a number of years Globe supplied products
known as 'Gen 1' motors to TRW under the
Agreement. Those Gen 1motors were included
in the EPAS systems supplied to TRW's
manufacturing customers. Subsequently a
second generation, 'Gen 2', motor was
developed but TRW purchased those 'Gen 2'
motors from a third party, rather than from
Globe.
Globe claimed damages for breach of contract
from TRW, asserting that TRW was
contractually obliged to purchase the Gen 2
motors from Globe under the Agreement. TRW
argued that it was not required to source Gen 2
motors from Globe, but even if it was, Globe
had only suffered minimal Losses - it had
transferred manufacturing to its subsidiary,
Globe Motors Portugal (Globe Porto), so that
any Losses sat with Globe Porto, with whom
TRW did not have any contractual relationship.
Globe claimed that the Agreement had been
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varied by conduct and that Globe Porto
became a party to the Agreement as a result.
TRW argued there had been no variation - the
Agreement contained a clause which provided
that it could only be amended in a written
document that was signed by all parties
(Article 6.3).

First Instance Decision
At first instance, the Judge held that TRW was
in breach of the Agreement by purchasing Gen
2 motors from a third party. The Agreement
included Products and any other items that
could and would have been developed as a
result of Globe making 'Engineering Changes'
to Products. A motor that had not actually
undergone an 'Engineering Change' would also
fall under the Products umbrella if it
hypothetically could have done so.
The Judge also found on the basis of the
'overwhelming' evidence before him that the
Agreement had been varied by the conduct of
the parties, such that Globe Porto was a party.
Products had been supplied by Globe Porto,
there were many day-to-day dealings between
TRW and Globe Porto, and Globe Porto had
invoiced and been paid by TRW.
TRW was therefore held to be in a contractual
relationship with a much less financially stable
subsidiary of its parent company. TRW had
argued that it would never have agreed to such
a variation, and that doing so took away all the
www.buildingdisputestribunal.co.nz

\J BE VARIED ORALLY OR BY
~TRACT SAYS OTHERWISE!
- James Gordon
financial protection that TRW had by being in
contract with a substantial organisation like
Globe. By contrast, Globe Porto had a weak
balance sheet such that, in the event of
delivery or quality issues, TRW would have had
no or limited redress.
The Judge acknowledged the value of 'novariation' clauses such as Article 6.3, which he
said should be upheld unless the evidence of
variation or waiver is clear. Whether variation
or waiver has occurred will be a question of
fact, but it must be possible for variation or
waiver to occur - to decide otherwise would be
inconsistent with the principles of freedom of
contract.
TRW appealed to the Court of Appeal.

Court of Appeal Decision
The Court of Appeal held that TRW had not
been in breach of contract by ordering Gen 2
motors from a third party. They did not accept
that Gen 2 motors fell within the Products
umbrella. It was not enough that Gen 2 motors
could - hypothetically - have become Products
through the Engineering Change process. The
Agreement did not oblige TRW to propose
Engineering Changes to Globe.

Clarification of the law relating to
contractual variations
Having decided that TRW was not in breach of
the Agreement, it was not necessary for the
Court of Appeal to address the 'no-variation'
clause. However, in view of the fact that there
were competing authorities on the issue, and
having heard full argument on the point, the
Court decided to address the issue in an obiter
judgment.
www.buildingdisputestribunal.co.nz

TRW argued that there were sound reasons for
recognising the efficacy of such clauses: novariation clauses promote commercial
certainty and avoid false or frivolous claims of
an oral agreement. In any event TRW argued
the conduct relied upon in support of Globe's
assertion that the contract had been varied
was not unequivocal.
The Court of Appeal confirmed the general
principle in English contract law that parties
have freedom to agree whatever terms they
choose to undertake, and they can do so in a
document, by word of mouth or by conduct.
The fact that an agreement may include a
clause requiring any variations to be in writing
will not prevent parties from later making a
new contract varying the contract by an oral
agreement or by conduct. The Judge at first
instance was right to have found that the
Agreement had been varied orally and by
conduct.
There are some common law restrictions on
the freedom of contracting parties to agree the
terms of a contract - for example. penalty
clauses and restraint of trade clauses. There is,
however, no such common law principle
precluding an oral agreement where its subject
is another agreement which contains a 'no
variation unless signed in writing' clause.
In the absence of statutory or common law
restrictions the parties have freedom to agree
whatever terms they choose to undertake and
can do so in a document, by word of mouth or
by conduct. In principle therefore, a clause
requiring any variations to be in writing will
not prevent a subsequent variation that has
been agreed orally or by conduct.
The Court of Appeal acknowledged TRW's
concern about manufactured allegations of
oral agreements that vary written terms. He
Build Law / June 2016

30

A CONTRACT
EVEN
IF THE

CAN
BE VARIED
ORALLY
OR
CONTRACT
SAYS
OTHERWISE!

BY

CONDUCT

CONT.

accepted that difficulties of proof may arise
whenever it is claimed that a contract has been
made orally or by the conduct of the parties the facts will need to be determined on the
basis of the evidence before the court.
However, even where there is a no-variation
clause, an oral variation or a variation by
conduct could be effective where the evidence
establishes - on the balance of probabilities that the variation was agreed.

the parties intended to add Globe Porto as a
party to the Agreement.

Comment

There were two competing Court of Appeal
decisions on the issue - as a result it was
entitled to decide which one to follow. They
preferred the approach which recognised the
principle that a contract containing a no
variation clause can in fact be varied by oral
agreement or by conduct.

TRW thought it was in contract with a
substantial financially stable company. It was
totally surprised to find that over many years
through the conduct of its employees, and
without any reference to its Legal team, it had
ended up in contract with a subsidiary of Globe
that had a significantly weaker balance sheet.
While clauses requiring any variations to be in
writing and signed by all parties do have a
value - if there is clear evidence a variation has
occurred and the parties have agreed to it the
clause may not have the effect it was intended
to have.

As a result, the Judge at first instance was
entitled to conclude that, on the basis of "open,
obvious and consistent" dealings over a Long
period there was no other explanation but that

The Court of Appeal has confirmed the general
principle of freedom of contract, but at what
price to commercial certainty for contracting
parties?

GOWLING WLG
James Gordon provides clear, no-nonsense
advice on risk management, helping clients to
avoid liabilities and disputes arising in the first
place (particularly in contract termination
situations} and, if they do arise, advising on
the most cost-effective method of concluding
them.

Author - James Gordon
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If a business wants to fight an issue on
principle, James is an aggressive and tactically
astute litigator with experience in all UI<
courts and ICC, LCIA, UNCITRAL and ad hoc
arbitrations. He uses his considerable
experience to plot a course towards a
conclusion, organising those around him into a
team with a clear objective. Clients will know
where they are headed and what their target
objective is, and will appreciate the risks and
benefits of such a course.
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CASE IN BRIEF:
JARDBORANIR HF TRADING AS IC
HYDRAULIC SOLUTIONS
LTD 690
The High Court decision in Jardboranir HF trading as Iceland Drilling
v Summit Hydraulic Solutions Ltd emphasises the reluctance of
courts to strike down exclusion clauses in the context of
international commercial contracts and the importance of reading
the fine print.
Facts
Iceland Drilling commissioned Summit Hydraulic Solutions Ltd (Summit) to undertake service
and repair work on one of Iceland Drilling's geothermic drilling rigs, Tyr.
Summit provided substandard work which caused Iceland Drilling damage of $1.3 million.
Iceland Drilling sought to recover the full amount from Summit, but Summit argued that Iceland
Drilling was limited to recovering $46,444 due to the limitation clause in the terms of trade
contained in Summit's "Application for Credit Account" form (credit application form).
It was standard practice for Summit to require a party to sign and return its credit application
form before commencing works. The document was a double-sided single page, with the first
page containing an "Application for Credit Account", and the reverse containing Summit's terms
of trade.
The administration staff at Iceland Drilling had printed out the document as two single sided
pages. Only the first page was ever shown to the New Zealand representative, of Iceland Drilling,
Mr Gudmundsson, who never saw or signed the second page of the document which contained
the terms of trade.
Iceland Drilling argued that its return of the credit application form, with only the first page
signed, did not constitute acceptance of Summit's terms of trade, because Iceland Drilling had
never seen or signed the second page containing the terms of trade. In support of this argument
it relied on the admonition at the foot of the second page which stated:
NB: APPLICATION MUST BE SIGNED AS REQUESTED ON Pl Er P2
Iceland Drilling argued that the return of the form with only the first page signed ought to be
considered as an offer to commence work on partial acceptance of Summit's initial form.

Decision
The High Court held that Iceland Drilling was bound by the limitation clause in the terms of trade
because it had signed a Declaration on the first page of the credit application form.
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Consequently, Iceland Drilling was only able to recover $46,444 from Summit, and was
prevented from pursuing alternative claims for damages in tort and under the Sale of Goods Act.
The Declaration stated:
Declaration:

I the undersigned, referred to herein this Application for Credit Account as 'the Customer',
have read the Terms and Conditions of Trade set out over page and agree that those terms
and conditions form an Agreement between the Customer and Summit Hydraulic Solutions
Ltd, herein this Agreement referred to as 'the Company' and 'Summit'.
The Court held:
[33] The legal position is therefore clear. Iceland Drilling bound itself to Summit's terms
and conditions as soon as Mr Gudmundsson signed a declaration stating that he had read
the terms of trade and agreed that those terms formed an agreement between the parties.
I am unable to accept Mr Temm's submission that the partially completed credit application
form amounted to a contractual offer on different terms than those stipulated in the
application form. That submission is completely inconsistent with Mr Gudmundsson
signing the declaration. By signing the declaration, Mr Gudmundsson clearly
communicated to Summit the following statement: "I have read the terms and conditions
of trade and agree that those terms and conditions form an agreement between Iceland
Drilling and Summit". That is a perspicuous statement of contractual intention. There
would need to be strong evidence of a contrary intention to displace the declaration's
plain meaning. In my view, Iceland Drilling has not adduced such evidence.
The Court addressed the fall back argument of Iceland Drilling as follows:
[40] I turn now to Mr Temm's secondary argument that the nature of the exclusion clause
was such that Iceland Drilling's attention had to be expressly drawn to it. There is authority
to suggest that in exceptional cases,where the contractual term in issue is unusually
onerous, a higher degree of notice may be required. In Spurling Ltd v Bradshaw, Denning LJ
said of some clauses he had seen that they "would need to be printed in red ink on the face
of the document with a red hand pointing to it before the notice could be held to be
sufficient". I am not aware, however, of any case where this rule has been applied in favour
of a commercially astute plaintiff who has signed a document and thereby agreed to its
terms.

Comment
This decision confirms the reluctance of Courts to strike down a Limitation clause in the context
www.buildingdisputestribunal.co.nz
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of commercial agreements. The Court's discussion is contained in the following passage:
[24] The law has long recognised the validity of exclusion clauses. In OHL International
(NZ) Ltd v Richmond Ltd, the Court of Appeal provided the conceptual basis for upholding
these calluses in the commercial sphere. In that case, Richmond had signed a contract
containing a clause stating that OHL was not liable "in any event" for any consequential or
special damages or other indirect loss "however arising". The Court said:
In international commercial arrangements of this kind involving major commercial
organisations, it would be unsafe to approach the interpretation of their contract on the
footing that it was the product of unequal economic power or to regard standard terms
and limitation provisions as somehow suspect and so give them a strained construction
to protect the shipper. Such provisions are to be given their natural plain meaning read
in the light of the contract as a whole. Only in that way will the reasonable
expectations of the parties as expressed in their contract be fulfilled.
This passageof the judgment illustrates the distinction between the treatment of limitation
clauses in contracts between two commercial parties, and contracts involving private individuals
and a commercial entity. The Courts are more willing to water down limitation clauses where
one of the contracting parties is a private individual, as Courts have acknowledged the need to
protect private individuals in such circumstances due to the unfairness created by unequal
bargaining power.
Another justification for the different treatment is the greater need for certainty of terms in
commercial agreements, and particularly in international commercial contracts. If the Courts
adopted a practice of restricting the application of limitation clauses in commercial contracts,
this would have significant implications on commercial activity in New Zealand. Such an
approach would create uncertainty, and increase the risk and cost of entering into a commercial
contract in New Zealand, as it would circumscribe the ability of contracting parties to limit their
own liability through express stipulation in the terms of trade.
This judgment is an important reminder to commercial parties to read the fine print, particularly
with regards to limitation clauses, when entering into commercial arrangements, both
domestically and internationally.

Victoria Whitfield is an Adjudicator, Arbitrator and Mediator with
the Building Disputes Tribunal. She is also a Barrister &
Solicitor specialising in civil litigation and construction law.
Prior to establishing her own practice, Victoria worked for
leading law firms in both Auckland and Hamilton.

For more information or to appoint Victoria Whitfield please contact the Registrar on
+64 9 486 7143 or at registrar@buiLdingdisputestribunaL.co.nz
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Footnotes
1 Jardboranir HF trading as Iceland Drillingv Summit Hydraulic Solutions Ltd [2016] NZHC 490.
2 Jardboranir HF trading as Iceland Drillingv Summit Hydraulic Solutions Ltd [2016] NZHC 490 at [14]
3 Jardboranir HF trading as Iceland Drillingv Summit Hydraulic Solutions Ltd [2016] NZHC 490 at [49]
4 Jardboranir HF trading as Iceland Drillingv Summit Hydraulic Solutions Ltd [2016] NZHC 490 at [ 12]
5 Jardboranir HF trading as Iceland Drillingv Summit Hydraulic Solutions Ltd [2016] NZHC 490 at [33]
6 Jardboranir HF trading as Iceland Drilling v Summit Hydraulic Solutions Ltd [2016] NZHC 490 at [40]
7 Spurling Ltd v Bradshaw [ 1956] 2 AU ER 121 at 125.
8 Jardboranir HF trading as Iceland Drillingv Summit Hydraulic Solutions Ltd [2016] NZHC 490 at [24]
9 E><clusion clauses have been upheld as far back as Parker v South Eastern Rly Co ( 1877) 2 CPD 416 where the Court
articulated the requirement that a party seeking to rely on an exclusion clause must give the other party reasonable
notice of that clause.
10 OHL International (NZ) Ltd v Richmond Ltd [ 1993] 3 NZLR 10 (CA) at 17.
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IS TIME ON YOUR
HOW IS THE COMPLETION
DATE AFFI
ATTRIBUTABLE
TO ACTIONS OF BOTH

Overview of Time in Construction
Projects
The completion date of construction projects is
often a focus of disputes. If a project runs past
the completion date, that delay has financial
consequences: either through agreed
liquidated damages (if these are in the
contract) or otherwise through a claim for the
losses caused by the delayed completion.
However, this completion date is usually
pushed back with contractual Extensions of
Time (EQTs) or in rarer cases done away with
altogether (where time is made 'at large' permitting the completion of the project in a
reasonable time).
Contractors will often allege time is 'at large'.
This is generally based on the legal principle
that a principal is not entitled to damages
(either as agreed liquidated damages or as a
claim for loss) from the contractor for project
overrun if that overrun is caused by the
principal's own actions (or inactions). This
principle is known as the prevention principle.
If it applies, the completion date is 'at large',
disabling any contractual liquidated damages
clause.
New Zealand and international construction
contracts almost always contain EQT clauses.
EQT clauses usually operate in place of the
prevention principle. This means that where a
principal causes delay, the completion date
may be pushed back to reflect that delay rather
than the completion date being abandoned
altogether (and liquidated damages remain
payable beyond the pushed back completion
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date).

Introduction to Concurrent Delay
"Concurrent delay" is a common occurrence in
construction projects and is defined as a period
of project overrun which is caused by two or
more effective causes of delay.
For concurrent delay to arise, two or more
causes of must operate at the same time and
cause delay to the completion date. Global
claims of delay rarely succeed and events
which do not impact the key programme will
not meet the threshold for a claim.
A common example of concurrent delay is
where inclement weather delays progress
(usually a principal risk event) and during that
same period the contractor does not have
sufficient resources to progress the works (a
contractor risk).
Ne><t. we explain how British courts deal with
the issue of concurrent delay and how the New
Zealand Courts may approach the issue.

Approaches to concurrent delay
The terms of the construction contract always
provide the starting point for any analysis. In
New Zealand, construction contracts do not
generally provide an obvious position on how
concurrent delay should be treated by the
parties and the New Zealand courts have not
been called on to consider the issue.
In New Zealand, it is likely that a concurrent
www.buildingdisputestribunal.co.nz
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AND CONTRACTOR?
Janine Stewart and Rob Harris
delay dispute might arise out of the commonly
used standard form contract NZS 3910.
NZS 3910 clause 10.3.1 provides:
The Engineer shall grant an extension of
the time for completion of the Contract
Works or for any Separable Portion if the
Contractor is fairly entitled to an
extension ...
(emphasis added)
As an example, an Engineer might face the
issue of whether to grant an EOT claim where
both the contractor and the principal are
responsible for delays: i.e. the principal cannot
give accessto the site but the contractor is not
ready to commence the works. Should the
Engineer refuse such a claim, grant it in part or
fully allow the claim?
Helpfully, the UI< courts have considered the
UI< standard form construction contract JCT
1980. The JCT is similar to the wording of NZS
3910 and permits the Architect (contract
administrator or Engineer) to extend the
completion date on the happening of certain
events to a later date estimated to be "fair and
reasonable".
The English case Henry Boot Construction (UI<)
Ltd v Malmaison Hotel (Manchester) Ltd (1999)
70 Con LR 32 is widely regarded as the leading
case in this area. It is helpful to set out the
following example and reasoning:
.. take a simple example, if no work is
possible on a site for a week not only
because of exceptionally inclement
weather (a relevant event [principal risk]),
www.buildingdisputestribunal.co.nz

but also because the contractor has a
shortage of labour (not a relevant event
[contractor riskl), and if the failure to
work during that week is likely to delay
the works beyond the completion date by
one week, then if he considers it fair and
reasonable to do so, the architect is
required to grant an extension of time of
one week. He cannot refuse to do so on
the grounds that the delay would have
occurred in any event by reason of the
shortage of labour.
If the New Zealand courts adopted this case, an
Engineer under NZS 3910 would allow the
contractor's claim regardless of the
contractor's own inability to progress the
works.
A different approach was taken by a Scottish
court in the case of City Inn Ltd v Shepherd
Construction Ltd [2010] CSIH 68; 136 Con LR S.
There, the words "fair and reasonable" were
said to allow a concurrent delay to be
"apportioned" and that such apportionment is
generally appropriate in concurrent delay
situations. Apportionment means allowing an
EOT claim in part but declining the full claim to
recognise the joint or "concurrent" causes of
delay.
The City Inn apportionment approach has been
heavily criticised by English courts and
academics. In particular, the Leadingtext,
Hudson's Building and Engineering Contracts
(12th ed, Sweet & Maxwell, London 2010 at
6-062) explains that:
The words "fair and reasonable" [in the
Build Law / June 2016
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JCT contract] are not related to the
entitled" seem to us to be open to the
determination of whether a relevant event application of either the apportionment
has caused the delay in the completion
approach under City Inn or the English full EQT
date, but to exercise of a fixing of a new
approach. However, we expect that the New
date once causation has already been
Zealand courts would most likely follow the
determined. Of course ;t must be
English cases and allow a full EQT on the basis
tecoqnisea that ultimately the starting
that there is an inherent unfairness to reducing
point of such an exercise must be what the an otherwise permissible EQT allowance. In
contract provides by way of the extension
addition, we are persuaded by the Hudson
of time mecnanistn.
reasoning that "fairly" relates to an
In other words, the authors of Hudson's
consider that once a delay is determined to be
caused by the principal, the contractor is
entitled under the JCT to the "fair and
reasonable" EQT from that delay and so no
consideration should be given to any other
delay (including those caused concurrently by
the contractor).
Returning to NZS 3910, the words "fairly

Janine Stewart

assessment of the appropriate quantity of an
EQT rather than permitting an investigation by
the Engineer into other causes of delay.
However, in the right case of a contractor
behaving poorly, the courts might be attracted
to an apportionment where a full EQT was not
"fair" on the whole. Such an argument seems
at least tenable under NZS3910 - although the
weight of English authority and the authors of
Hudson's would be on the other side.

is a Partner at Minter Ellison Rudd Watts based

in Auckland NZ.
Janine is an experienced construction and property lawyer having
advised on numerous complex construction projects and disputes in
New Zealand. She has appeared in arbitration, the High Court and the
Court of Appeal. Janine provides expert legal advice and dispute
resolution services in all aspects of construction and commercial
property disputes. Plus she advises clients on various general
commercial issues.
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is a Senior Solicitor in Minter Elliison Rudd Watts'
Auckland Construction Law team
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INTERIM PAYMENT SCHEDULE RUNS
OUT
Shona Frame and Madeleine Young

A recent TCC decision has considered a contractor's entitlement to interim
payments where dates in an agreed payment schedule had been exhausted prior to
practical completion. Such situations are reasonably common in practice with
parties often agreeing to extend payment cycles until practical completion. The
present decision finds that there is no automatic right to extend a payment
schedule in this way and no entitlement to additional interim payments arose
beyond the last date in the payment schedule in this case.

Grove Developments Ltd v Balfour Beatty Regional Construction Limited
Grove Developments Ltd ("GDL") and Balfour Beatty Regional Construction Limited ("BB") entered
into a JCT Design and Build Contract, 2011 edition, containing a series of bespoke amendments.
One of those amendments was an agreed schedule of 23 interim valuation and payment dates,
the Last of which coincided with the Date for Completion of the Works as defined in the contract.
Those 23 dates came and went along with the corresponding interim applications, valuations and
payments. The Date for Completion of the Works (22 July 2015) also came and went yet the
works were not, in fact, complete.
On 21 August 2015, BB issued a further interim application ("IA24") to GDL which was then
followed by a series of communications between parties as to the correct mechanism for dealing
with future interim payments given that the payment schedule did not extend beyond the
original Date for Completion. No agreement could be reached and the TCC was ultimately asked
to decide whether or not BB had a contractual right to make IA24 (or any subsequent application)
prior to practical completion.

No entitlement to further interim payments
Unfortunately for BB, the court held that it was not entitled to further interim payments beyond
those particular interim payments set out in the schedule to the contract, despite the fact that the
works were not complete. It rejected an argument that it was commercially sensible to imply a
term into the contract to this effect given that it was open to BB at the outset to negotiate and
provide for the possibility of delay.
As a fallback position, BB argued that the absence of any right to make interim payment
applications between the last date in the payment schedule and the actual date of practical
www.buildingdisputestribunal.co.nz
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Grants Construction and Regeneration Act 1996. BB argued that the payment provisions of the
Scheme for Construction Contracts 1998 should "fill the gap".
The court disagreed with BB's position and noted that s.109 sets a very Low bar in terms of the
amount and frequency of stage payments required under a construction contract. In this respect,
the court approved of the following passage from Keating on Construction Contracts:
" ... there is no requirement as to when such payments are to be made; any arrangement which
satisfies the definition will be sufficient. Thus a contract prescribing one periodic payment, even
of an insignificant amount, would it seems, meet the requirements."

Conclusions and implications
This is a strict approach to a situation which is not uncommon in construction projects. An appeal
has been Lodged by BB and will be heard by the Court of Appeal in the middle of this year. In the
meantime, the court's decision may result in parties refusing to agree extended payment
schedules in circumstances where they would not have otherwise taken the point.
The decision highlights once again the importance of fully anticipating all circumstances that
may affect a project and ensuring that appropriate protection is in place. Projects are often
delayed with completion dates being missed, yet works will still need to be carried out and
contractors (and their sub-contractors and supply chain) will still want to be paid. To avoid
potentially serious cashflow issues, if a bespoke schedule of fixed payment dates is being
negotiated, parties should ensure that adequate consideration is given to what happens in the
event that works continue beyond the Last date noted in the schedule. A simple formula such as
naming the date of the month for payments would suffice.
References: Grove Developments Ltd v Balfour Beatty Regional Construction Ltd [2016] EWHC
168 (TCC)

This article first appeared in Law-Now, CMS Cameron Mcl<enna's free online information service,
and has been reproduced with their permission. For more information about Law-Now, please go
to www.law-now.com
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Corner

TONYBING1AM
Is an Arbitrator, Mediator and Barrister.
As well as that, Tony is a renowned writer,
commentator and lecturer.

HIGHLAND FLING
What happens when a high-level solicitor comes up against a determined Scottish Subbie? This
case is like watching an unstoppable force meet an immovable object.

THIS MCFARLANE SCOTTISH WARRIOR CHAP DIDN'T UNDERSTAND ALL THIS
LAWYER FOOTWORK AND BECAME FURIOUS. THEN HE CAME AGAIN WITH
ANOTHER ADJUDICATION
In this dispute it's not easy to tell who won the competition. It was a competition designed to
decide who made who more fed up. On one side the M&E subcontractor T Clarke (Scotland) Ltd,
and their solicitors Brodies; on the other side under-floor sub-subcontractor MMAXX Underfloor
Heating Ltd, owned by Neil McFarlane. Now then, Brodies are one of the top-notch solicitors in
Scotland and construction is right up their street. Moreover, they know their adjudication
territory, with massive experience.
Their opponent is not a solicitor, has no Legal qualifications, and no in-depth knowledge of this
adjudication malarkey. Neil McFarlaneis just one of those who every day construction blokes
who knows every ounce of under-floor heating stuff and puts his heart and soul into making his
business survive. McFarlane against T Clarke, With Brodies at their side, stood no chance when
Brodies started to run rings around him with their Legal know-how.
But McFarlane stood up to them. He gave them building industry know-how. He began to run
rings around the other side's Legal team with sheer awkwardness. The two sides were not just at
Loggerheads,they became two Scottish clans utterly determined to defeat the other. As for the
actual dispute about the monies said to be due on the account- tosh. It was the fight that
mattered, a fight that went into the Scottish High Court and then into the Scottish Court of
Appeal.
Seemingly the sub-subcontractor included supply and install heat pumps and under-floor
heating. The relationship quickly soured said the first judge. McFarlane became fed up waiting
for his money. He had heard of this adjudication thing, so triggered the starting pistol. I told youwww.buildingdisputestribunal.co.nz
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Brodies are damn good. The adjudication was torpedoed soon after it started. They argued to the
adjudicator that he had no jurisdiction because McFarlane messed up the machinery for getting
started. The adjudicator packed up. This McFarlane Scottish warrior chap didn't understand all
this lawyer footwork and became furious. Anyway he came again with adjudication number two
and, once again, Brodies got the next adjudicator to soon clear off on technicalities.
Can you hear the steam coming out of the sub-subcontractor's loins? Anyway he came again. It
was adjudication number three. McFarlane claimed £184,740 but Brodies persuaded the
adjudicator not to go away, but to award a mere £17,000. I don't know why but I do suspect that
a talented set of lawyers versus the subbie that isn't much of a contest. McFarlane came with
adjudicator number four. That's because he believed he had another good claim. Brodies
persuaded the adjudicator to clear off, so he began number five. He is a toughie and I bet he will
keep coming. That adjudication was completed and McFarlane lost. So T Clarke began
adjudication number six and this time they lost. I bet McFarlane was "cock-a-hoop" (that's a
Scottish noise for "yah-boo-sucl<s"). Hell, McFarlane started adjudication number seven and
Brodies persuaded the adjudicator to go away by telling him McFarlane was unlikely to pay his
fees. McFarlane came with adjudication number eight (the man is unstoppable). And, you
guessed it, Brodies persuaded the adjudicator to go home. Damn it. McFarlane came with number
nine and Brodies got that adjudicator to resign. Imagine how this sub-subcontractor fellow felt?
McFarlane deployed some tactics of his own. Bear in mind that the work itself is still on-going, or
rather, the heat pumps are still being installed. Bear in mind too that any delay can easily
torpedo the main contractor's programme. McFarlane adopted a non-cooperation attitude. He is
alleged by T Clarke to have refused to address a health and safety issue that arose when a hose
on his drilling rig failed. He threatened to walk off site because he knew that would terrify
everyone. He logged unjustified (said Brodies) notices of delay; he bombarded T Clarke with
correspondence; he claimed new payment terms applied and more besides. In short, he became,
according to some, a damn nuisance at ground level. Mind you, he was saying something similar
about the highfalutin legal stuff coming at him.
Then Brodies tried something novel. They went to the High Court for an Order banning McFarlane
coming with more adjudications- it was costing T Clarke a mint in legal fees. McFarlane had got
to the point that he and his company MMA><X could not give a damn. The judge at the first court
said it would be wrong and unlawful to bar this robust McFarlane fellow coming to adjudication.
The Court of Appeal said the same. So, Mr McFarlane can keep coming, keep mithering, bothering,
poking. The Act of Parliament for adjudication is almost unstoppable.
So who won? Brodies are far ahead of McFarlane in being clever construction lawyers. But
McFarlane is far, far ahead of Brodies when it comes to under-floor heating. After all that's what T
Clarke and Mr McFarlane were trying to get done. I nearly forgot.
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LETTERS

TO THE

We welcome letters to the editor
If you would like to submit a letter for possible publication please ...
Email a MS Word copy of your letter as an attachment to
editor@buildingdisputestribunal.co.nz
- with "Letter to the Editor" as the
subject
Include your full name and contact details
l<eep your letter short, concise and to the point
Avoid personal attacks (even if you perceive you are responding to a
personal attack).
We look forward to hearing from you
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