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From the
Editor
Welcome to the 35th issue of BuildLaw® in which we draw on the
experience and expertise of leading experts in the field to bring you
commentary, articles and reviews on topical matters relating to
construction law.
In this issue we feature an article on the warning apartment owners
may take from the recent Court of Appeal decision in Body Corporate
S73368 v Otway. This decision creates some financial uncertainty for
owners who could now be liable for repair costs to units other than
their own. We also look at the limitations of a Professional's obligations
when working for free, the trials and tribulations of expert witnesses
and we investigate the Queensland's Building Industry Fairness
(Security of Payment) Act 2017. Sarah Holderness and Nick Gillies
discuss ten guidelines the government could consider in it's approach
to construction contracts and we look at the proposed new
government procurement rules.
In ‘Case in Brief’ Laura and Kate Badcock look at the impact of the recent
decision in M Davenport Builders Limited v Greer & Anor [2019] EWHC 318
(TCC) and how this works in the New Zealand context.
On page 43 Catherine Green reviews Charles O'Neil's exciting new book:
Global Construction Succcess.

John Green
Subscribe
to BuildLaw

I wish to take this opportunity to thank all our contributors. We are most
grateful for the support we receive from dispute resolution professional, law
firms, and publishers, locally and overseas, that allows us to share with you
papers and articles of a world class standard, and to bring you a broad
perspective on the law and evolving trends in the delivery and practice of
domestic and international dispute resolution and construction law.
Contributions of articles, papers and commentary for future issues of Buildlaw® are always welcome. I do
hope you find this issue interesting and useful. Please feel free to distribute BuildLaw® to your friends and
colleagues – they are most welcome to contact us if they wish to receive our publications directly.
Warmest regards,

Editor and Director Building Disputes Tribunal
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BuildLaw: In Brief
Government Procurement Rules 4th
edition
The Ministry of Business, Innovation and
Employment (MBIE) has closed public
consultations on the proposed fourth edition of
the Government Procurement Rules and is now
finalising its advice to go to the Cabinet for
approval in May.
Proposals include, among other things, that
government agencies be required to consider:
• broader outcomes beyond simple value for
money. These are described as ‘secondary
benefits’ and can be environmental, social,
economic or cultural;
• the skills development and training
practices of the supplier and its
subcontractors when procuring construction
works over $10m as a weighted evaluation
criterion; and
• standardised construction contracts for
public sector procurement.

Submissions close at 5pm on 16 June 2019.

Report released about Tauranga City
Council’s actions related to Bella Vista

On 26 March 2019, the Ministry of Business,
Innovation and Employment (MBIE) released a
review report about Tauranga City Council’s
actions relating to the failed Bella Vista
development.
The review was completed by the Building System
Assurance team and included interviews and an indepth review of the Bella Vista site and similar
developments in and around Tauranga. The review
examined how the Council performed its functions
and exercised its powers under the Building Act
2004 and associated regulations, in order to:
• identify how and why the Bella Vista
development failed;
• establish whether there were similar
problems occurring elsewhere in Tauranga at
that time; and
• consider any measures needed to prevent a
similar failure occurring again.
The review did not identify a systemic issue with
houses built in Tauranga around the same time as
the Bella Vista development (2015–2018). MBIE
considers the extent of the Council’s failure to be
an isolated incident with a unique set of
circumstances.
Key findings from the review include:
• the Council did not follow its documented
building control processes and procedures for
the Bella Vista development;
The Ministry of Business, Innovation
• record keeping and reasons for decisions
and Employment (MBIE) invites
were not well documented;
feedback on proposals to reform the
• sequencing of construction works were not
building regulatory system.
performed well on what was a geographically
The Government is proposing major changes to
and geotechnically complex site;
New Zealand’s building laws to improve the
• there was a lack of enforcement action by the
quality of building work. These are the most
Council to either stop non-compliant building
significant reforms since the current Building Act
work or require non-compliant building work
was introduced in 2004.
to be fixed; and
This consultation seeks feedback on changes in
• the Council did not follow protocol when
five areas: building products and methods, risk and
managing variations to the issued building
liability, occupational regulation, the building levy,
consents.
and offences, penalties and public notification.
As
a
result of this review, the Council must provide
Read the proposed changes in full here.
MBIE with revised building control policies and
3
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houses built in Tauranga around the same time as
the Bella Vista development (2015–2018). MBIE
considers the extent of the Council’s failure to be
an isolated incident with a unique set of
circumstances.
Key findings from the review include:
• the Council did not follow its documented
building control processes and procedures
for the Bella Vista development;
• record keeping and reasons for decisions
were not well documented;
• sequencing of construction works were not
performed well on what was a
geographically and geotechnically complex
site;
• there was a lack of enforcement action by
the Council to either stop non-compliant
building work or require non-compliant
building work to be fixed; and
• the Council did not follow protocol when
managing variations to the issued building
consents.
As a result of this review, the Council must provide
MBIE with revised building control policies and
procedures within two months of receiving the
review report, and a progress update within the
next 12 months. MBIE will also undertake a followup visit to the Council in the next six months.
As part of the review, MBIE also consulted with the
appointed building consent accreditation body
(International Accreditation New Zealand) and the
Ministry for the Environment regarding its findings
and areas for future improvement.
MBIE recommends all Building Consent Authority
staff read the report to better understand the
reasons for the failure.
Read MBIE's Review of Tauranga City Council here

www.buildingdisputestribunal.co.nz

Company fined after worker fatally
injured by steel beam
On 11 April 2019 a structural steelwork company
was fined $250,000 after a heavy steel beam fatally
injured a worker.
Pegasus Engineering Limited was sentenced at the
Christchurch District Court yesterday following the
fatal incident in June 2017 in Rolleston.
In the incident a worker was moving steel beams
from work trolleys using a crane. A beam
destabilised, causing it to tip and fall toward the
worker. The beam struck the worker across their left
arm, the side of their torso, their neck and their
head, causing fatal injuries.
A WorkSafe investigation found Pegasus
Engineering Limited did not carry out an effective
risk assessment, and Pegasus did not consider
there was a substantial risk of the beams falling
over. It did not provide workers with clamps to
ensure heavy steel beams were secure while on
work trolleys.
Head of Specialist Interventions Simon Humphries
said Pegasus Engineering Limited had not
developed and implemented a safe system of work.
“A worker has tragically lost their life because this
company failed to carry out a risk assessment.
“A proper risk assessment involves identifying and
assessing risks, eliminating or minimising risk, then
monitoring the implemented control measures and
reviewing systems for improvement. This serves as
a reminder to all PCBUs to ensure proper safety
procedures are always in place.”
Notes:
• A fine of $250,000 was imposed.
• Pegasus Engineering Limited was sentenced
under sections 36(1)(a), 48(1) and (2)(c) of the
Health and Safety at Work Act 2015.
• Reparations in excess of $165,000 were
ordered.
• Being a PCBU, it failed to ensure, so far as was
reasonably practicable, the health and safety of
4
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ensure heavy steel beams were secure while on
work trolleys.
Head of Specialist Interventions Simon Humphries
said Pegasus Engineering Limited had not
developed and implemented a safe system of work.
“A worker has tragically lost their life because this
company failed to carry out a risk assessment.
“A proper risk assessment involves identifying and
assessing risks, eliminating or minimising risk, then
monitoring the implemented control measures and
reviewing systems for improvement. This serves as
a reminder to all PCBUs to ensure proper safety
procedures are always in place.”
Notes:
• A fine of $250,000 was imposed.
• Reparations in excess of $165,000 were
ordered.
• Pegasus Engineering Limited was sentenced
under sections 36(1)(a), 48(1) and (2)(c) of the
Health and Safety at Work Act 2015.
• Being a PCBU, it failed to ensure, so far as
was reasonably practicable, the health and
safety of workers who worked for the PCBU,
while the workers were at work in the
business or undertaking, namely the
manufacture of steel products, and that

5

failure exposed the workers to a risk of death
or serious injury, arising from exposure to a
crushing hazard created by the movement of
unsecured heavy steel beams placed on work
trolleys.
• The maximum penalty is a fine not
exceeding $1,500,000.

Christchurch pipeline maintenance
firm warned over price-fixing
Quik-Shot Limited and its director Raad Al-Karbouli
have been issued formal warnings for price fixing
conduct relating to pipe rehabilitation services in
Christchurch.
The Commission’s investigation was opened as a
result of Fletcher Construction raising concerns
about the conduct of two now former employees of
its subsidiary company Pipeworks.
The investigation ultimately focused on quotes
requested by a business seeking pipe rehabilitation
services in November 2017.
The Commission found that the Pipeworks
employees had provided Mr Al-Karbouli with the
price Pipeworks would be submitting for the
contract through WhatsApp, and recommended a
price range that Quik-Shot should quote to win the

www.buildingdisputestribunal.co.nz

The investigation ultimately focused on quotes
requested by a business seeking pipe
rehabilitation services in November 2017.
The Commission found that the Pipeworks
employees had provided Mr Al-Karbouli with the
price Pipeworks would be submitting for the
contract through WhatsApp, and recommended a
price range that Quik-Shot should quote to win the
work. Mr Al-Karbouli confirmed his receipt of this
information and submitted a price for Quik-Shot
within this range.
These communications between competitors were
unknown to the business and it ultimately
awarded the contract to Pipeworks.
“Taking into account the lack of harm caused by
Quik-Shot’s unsuccessful bid and the limited
duration of the anti-competitive conduct, we
considered a formal warning was sufficient in this
instance. However, this case is a useful reminder to
businesses to maintain strict oversight of their
tender and pricing processes and avoid discussing
pricing information with competitors,”
Commission Chairman Dr Mark Berry said.
“Fletcher Construction correctly alerted us to its
concerns and fully cooperated with the
Commission’s investigation.”
A copy of the warning letter can be found on the
Commission’s website.
More information about price fixing can be found
here.
Background
The Commerce Act prohibits contracts,
arrangements or understandings between
competitors that contain a cartel provision. This
includes price fixing as these agreements have the
purpose or effect of fixing controlling or
maintaining the prices for goods and services. An
individual can be fined $500,000 and/or prohibited
from directing or managing a company. A body
corporate can be fined the greater of $10 million or
three times the commercial gain from the breach
(or 10% turnover) for each separate breach.

Liquidated damages before and after
termination
In GPP Big Field LLP v Solar EPC Solutions SL
(Formerly Prosolia Siglio XXI) [2018] EWHC 2866
(Comm), Richard Salter QC, sitting as a deputy
www.buildingdisputestribunal.co.nz

judge of the High Court, held that the liquidated
damages provision was not a penalty and that the
contractor's parent company was liable for those
damages under a contract of indemnity. This
detailed judgment provides a helpful summary of
the operation of liquidated damages clauses in
commercial contracts and also considers the
obligations arising under parent company
guarantees and indemnities.
The dispute concerned five Engineering,
Procurement and Construction (EPC) contracts for
the design and construction of solar generation
power plants in the south of England. GPP’s claims
were to recover liquidated damages for Prosolia’s
failure to commission the solar plants by the date
specified in each contract.
Solar argued the LD Clauses should be construed
as unenforceable penalties, because the daily rate
of liquidated damages accruing under each of the
Contracts was the same, despite applying to
different plants with differing energy outputs.
Further, the LD Clauses had not been subject to
detailed negotiation between the parties, and were
each referred to as a “penalty”.
Applying the Supreme Court’s recast penalties test
from Cavendish Square Holding BV v Talal El
Makdessi and ParkingEye Ltd v Beavis [2015], the
court rejected Solar’s argument that the clauses
were unenforceable as penalties. It found that the
provisions did not exceed a genuine pre-estimate
of loss, and that the sums were not in any way
extravagant or unconscionable in comparison with
the legitimate interest of the employer in ensuring
timely performance of the contracts. The Court
noted that liquidated damages clauses were
commonplace in construction contracts and that
all parties were experienced and sophisticated
commercial entities.
In respect of one of the EPC contracts, Solar argued
that GPP’s entitlement to liquidated damages
ceased when GPP terminated the contract. The
Court rejected this argument and relied upon the
judgment of Coulson J (as he then was) in Hall v
Van Den Heiden (No 2) [2010] EWHC 586 (TCC).
However, the basis for this decision is questionable
as it is a principle of contract that termination will
discharge a party’s primary obligations. In the
6
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In respect of one of the EPC contracts, Solar argued
importance of the primary obligation to
that GPP’s entitlement to liquidated damages
install a second lift to their business and
ceased when GPP terminated the contract. The
distrust that had developed after execution
Court rejected this argument and relied upon the
of the agreement to lease. The indemnity
judgment of Coulson J (as he then was) in Hall v
was not out of all proportion to this
Van Den Heiden (No 2) [2010] EWHC 586 (TCC).
legitimate interest, given the potential
However, the basis for this decision is questionable
disadvantage to Honey Bees of containing
as it is a principle of contract that termination will
the clause in a collateral deed rather than the
discharge a party’s primary obligations. In the
lease deed itself and the risk settings agreed
circumstances it is difficult to see how the
to by the parties.
secondary obligation to pay liquidated damages
At [29] the Court provided guidance as to the law
might survive termination. The view that
prohibiting penalties in New Zealand in the
liquidated damages clauses cannot be relied upon following terms:
after termination was endorsed by Edwards-Stuart
Wilaci was a decision of this Court, applying
in Shaw v MFP Foundations and Pilings Ltd [2010]
New South Wales law. Its reasoning should
EWHC 1839 (TCC) which leaves conflicting High
be regarded as applicable in New Zealand —
Court decisions on the issue – perhaps the Court of
as several commentators have observed. The
Appeal will provide guidance on this issue shortly.
reasons for that are fourfold. First, New
Zealand law has largely followed English law
prohibiting penalties. The principles
Liquidated damages – there is now no
expressed in the influential speech of Lord
material difference between
Dunedin in Dunlop Pneumatic Tyre Co Ltd v
Australian, English and New Zealand
New Garage and Motor Co Ltd long held force
here. Secondly, English law was then restated
law in relation to penalties
in 2015 in the United Kingdom Supreme
In 127 Hobson Street Ltd v Honey Bees Preschool Ltd
Court decision in Cavendish. Thirdly, one
[2019] NZCA 122, 127 Hobson and Mr Parbhu
issue apart, there is now no material
appealed against a decision of Whata J in the High
difference between Australian and English
Court finding an indemnity clause in a collateral
law in relation to penalties. Fourthly, we
deed to a deed of lease between 127 Hobson and
consider a commensurate redirection of the
Honey Bees to be lawful and enforceable.
penalties prohibition in New Zealand is
The Court of Appeal held:
necessary. The balance of the common law
a. the proper construction of the indemnity
tilts more in favour of freedom of contract,
clause, having regard to what the parties
and the enforcement of consensually
intended the obligation to be, was (1) that
selected remedies, today than it did a
the indemnity (if triggered by default) ran
century ago. Ours is an age of far greater
until the end of the initial term of the lease
consumer legislative protection. Foremost
and no further; and (2) the indemnity
among these statutes were the Credit
included only payment of rent and
Contracts Act 1981 and the Fair Trading Act
outgoings, and did not extend to non1986. Today, contractual overreach calls for
economic obligations excusing all tenant
assessment primarily through the lens of
obligations until final reversion; and
impaired consent, unconscionability or
b. the principles stated in Wilaci Pty Ltd v
consumer law infringement. That means
Torchlight Fund No 1 LP (in rec) [2017] NZCA
there is less for the prohibition against
152, [2017] 3 NZLR 293 (applying NSW law)
penalties to do. Commercial parties should
apply also to New Zealand. The indemnity
generally be left to the certainty of the
was not a penalty. Honey Bees had a
bargains they have made, including the
legitimate interest in performance given the
7
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impaired consent, unconscionability or
consumer law infringement. That means
there is less for the prohibition against
penalties to do. Commercial parties should
generally be left to the certainty of the
bargains they have made, including the
remedies they have elected collectively, save
in cases of gross overreach.
The Court went on to explain that “[t]he primary
test for a penalty is now the disproportionality test.
The essential question is whether the secondary
obligation challenged as a penalty imposes a
detriment on a promisor out of all proportion to
any legitimate interest of the promisee in the
enforcement of the primary obligation.”
The Court described the disproportionality test as “a
more sophisticated and demanding one than the
comparative damages test which prevailed under
Dunlop,” and noted: “[t]he disproportionality test
may also be cross-checked by another intimately
associated test: the punitive purpose test. That is,
whether the predominant purpose of the
secondary obligation is to punish the promisor
rather than protect the legitimate interest of the
promisee in performance of the primary obligation.
These tests are two sides of the same coin.”

quantum meruit an amount considerably in excess
of any damages calculation made in accordance
with the contract.
The Victorian Court of Appeal upheld the trial
judge, saying if Lodder was to be overturned then
that was a matter for the High Court.
The grant of the application for special leave will
come as a surprise to some, given that the High
Court has in recent years twice refused to entertain
the same application - in 1992 in Renard and in
2009 in Sopov.
So, 115 years on, sometime in 2019 the High Court
of Australia can be expected to pronounce upon
whether or not Lodder remains part of the law of
Australia. It shapes as the most significant appeal in
Australian construction law for many years and will
be closely watched, not just in Australia but
throughout the common law world.

Lodder v Slowey [1904] AC 442
Professor John Sharkey AM says that those at a
Sydney conference last year might recall a lively
discussion around the 21st century propriety of the
principle derived from the Privy Council decision in
Lodder v Slowey [1904] AC 442, namely that, in the
circumstance of an employer or owner having
repudiated a construction contract, the contractor
is entitled at its election to be paid on a quantum
meruit as an alternative to the traditional remedy
of damages.
Professor Sharkey reports that on Friday, 14
December 2018 the High Court of Australia
granted the owners’ application for special leave to
appeal from the decision of the Victorian Court of
Appeal in Mann v Paterson Constructions Pty Ltd
[2018] VSCA 231. The owners had, in the view of
the trial judge, repudiated a construction contract.
Applying Lodder, as he was bound to do, the judge
held the contractor entitled to be paid on a
www.buildingdisputestribunal.co.nz
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APARTMENT OWNERS
BEWARE: WHO PAYS?
JULIA BATCHELOR-SMITH & FRANK BROWN
The recent Court of Appeal decision Body
Corporate S73368 v Otway creates significant
financial uncertainty for apartment owners, who
could now be liable for repair costs to units other
than their own. In Otway, the repair works to a few
units was determined to affect the overall
weathertightness of the whole apartment
complex, meaning those costs were shared
amongst all owners.
Otway concerned tower two of the Oceanside
Apartments, a 12-storey commercial and
residential building on the Mount Maunganui
beachfront.
The first floor apartments have large decks that
serve as roofs for ground floor retail units and the
pedestrian walkway below. By 2009, the
waterproof membrane on the decks had failed,
causing them to leak.
The Body Corporate maintained the three first floor
apartments owned the decks (Deck Owners) and
were therefore responsible to repair them. The
Deck Owners refused.
Under the old Unit Titles Act 1972, the Body
Corporate was not empowered to repair the decks
as they were contained within the Deck Owners’
units. With the commencement of the Unit Titles
Act 2010 (Act), the Body Corporate was able to
carry out repairs to the decks and then levy the
Deck Owners for that work under s138(4).
In 2014, the Body Corporate carried out a range of
repairs to Oceanside, including replacing the
membrane on the Deck Owners’ decks and select
joinery.
Some allocation of costs was uncontested (for
example, the drainage). When it came to the decks
and joinery, however, the Body Corporate argued
that the Deck Owners should foot the bill for those
repairs.

1.
The Deck Owners owned their decks and
were wilful and negligent in their failure to
repair and maintain them (allowing recovery
under s127);
2.
The Deck Owners owned their decks, but
the decks were building elements that served
or related to more than one unit (allowing
recovery under s138(4)); or
3.
The repair works benefitted the Deck
Owners substantially more than the other units
in the apartment block (allowing recovery
under s126).
The High Court agreed with the Body Corporate
that some of the joinery work benefitted the Deck
Owners. However the High Court refused to award
the costs relating to the replacement of the
membrane because:
1.
The Deck Owners were not wilful or
negligent; the repairs were due to failures in
the construction process (so the Body
Corporate could not recover under s127);
2.
The Deck Owners owned their decks but
the decks formed part of the overall
stormwater system (so s138(4) did not apply);
and
3.
The repair works did not benefit the Deck
Owners substantially more than other owners
as the repairs related to the stormwater system
of the entire building (so s126 did not apply).

Round one: the High Court
The Deck Owners refused to pay, so the Body
Corporate sought recovery in the High Court on
three alternative bases:
9
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Otway apartments

Round two: the Court of Appeal
The Body Corporate appealed to the Court of
Appeal.
The Court of Appeal rejected the Body Corporate’s
argument and upheld the High Court’s decision,
finding the repairs to the decks related to an
“interlinked and indivisible” weathertightness
issue.1 This meant that the repair costs should be
borne by all apartment owners.
It is clear the Court of Appeal was seeking a fair
result consistent with classic “leaky building” cases
concerning systemic issues in 1990’s-constructed,
plaster-clad buildings. In those cases, the Courts
have traditionally shifted responsibility for repair
costs from individual apartment owners to
territorial authorities and parties involved in
construction if there is evidence of any negligence.
However, the Oceanside Apartment Complex was
not a conventional “leaky building”; rather it is a
building that needed maintenance and repair to
some common property, and some individual
property. In our view, the purpose of the Act is to
distinguish between the two, and allow for some
costs to be borne by apartment owners
individually, and some costs to be shared amongst
all apartment owners.
www.buildingdisputestribunal.co.nz

Partner Stephen Price, who acted for the Body
Corporate, comments:
“The Otway decision creates real uncertainty around
who pays for repair costs perceived to be a
weathertightness issue. An upshot of this decision is
that costs of repairing the defect may be shared by all
apartment owners – which might be good news if you
own an apartment with defects seen to be a systemic
weathertightness issue. On the flip side, if you own an
apartment in a complex where another apartment
has a “weathertightness issue”, you may have to pay
for something you never get to enjoy – like a deck
attached to a unit you don’t own.”

What does this mean for apartment
owners?
With the increasing popularity of apartments (and
the Government’s policy to encourage medium to
high density housing), the impact of Otway is of
particular importance.

10
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For example, if you are considering purchasing an
apartment, it may be wise to include a
weathertightness assessment of the entire
complex. As Otway has seemingly created a
common responsibility for building elements
contained within individual property, this is
fraught with practical difficulties given that defects
might be within private property to which you
have no access.
As always, it’s important to carry out thorough due
diligence (including viewing Body Corporate

minutes) and seek legal advice before purchasing
an apartment. Body Corporate committees should
also seek legal advice around cost apportionment
given the lack of clarity that Otway creates.
We welcome your views and feedback on this
decision and how it might affect you.
If you have any questions, feel free to contact one
of our team.

End Notes
1. At [66]
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TURF WARS - SCOPING THE
LIMITATIONS OF A
PROFESSIONAL’S OBLIGATIONS
WHEN WORKING FOR FREE
Burgess & Anor v Lejonvarn [2018] EWHC
Giles Tagg
We previously commented on this dispute in April 2017 when the Court of Appeal confirmed in
declaratory proceedings that a duty of care could arise without a contract and where professional
assistance was provided gratis - Formal Borders? Landscaping the Duty of Care in the absence of
contract. A claim in negligence against Ms Lejonvarn (“the Defendant”) a professional (non-UK
practising) architect followed for in excess of £200,000. This article considers the Technology and
Construction Court’s decision on the merits of the matter.
The ruling provides comfort to professionals who have previously given ad-hoc advice informally
without a formal contract. It also provides some useful guidance for architects and contract
administrators as to what the law expects their supervisory duties to entail, particularly where third
party contractors have failed to meet the standards to be expected.

Background

number of revisions to the original design.
The Defendant and Claimants fell out on 9 July
Mr and Mrs Burgess (“the Claimants”) wished to
landscape their garden (“the Garden Project”) and 2013 once Mrs Burgess became aware of the
£130,000 plus VAT figure. Although the Defendant
initially instructed a well-known landscaper, Mark
ceased to have any involvement with the project,
Enright. Mr Enright was not cheap and quoted
the Claimants continued to use the Defendant’s
£150,000 plus VAT for the works. The Defendant
suggested contractor, ultimately paying them
worked in a firm of architects and, previously
having had a close relationship with the Claimants £168,370.33.
The Claimants subsequently re-instructed Mr
(she was a neighbour), became involved on the
Enright to carry out ‘remedial works’ for which he
basis that she would be able to complete the
Garden Project using Mr Enright’s designs with her charged a further £181,065. Additional costs of
own team and at a lower price (£130,000 plus VAT). £9,783.20 were incurred in respect of professional
The Defendant did not charge for her involvement fees and repairs to a damaged bollard. The total
cost of the work was £369,288.
and assisted on the Garden Project between 6
March 2013 and 9 July 2013. During this period the The Claim
Defendant found a suitable contractor, prepared a The Claimants sought damages from the
budget, received applications for payment from
Defendant on the basis that she had been engaged
the contractor, advised and directed the Claimants by them as a professional irrespective of payment
in respect of payments and attended site on (at
and had been negligent in the course of that
least) 10 occasions. The Defendant also made a
retainer.
13
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Defendant on the basis that she had been engaged
by them as a professional irrespective of payment
and had been negligent in the course of that
retainer.
The allegations against the Defendant were,
broadly, that:
1. She ought to have given a warning to the
Claimants that the construction works should
not be commenced or continued without
sufficient construction detail being in place.
That duty arose “because of her undertaking,
as designer and project manager, the initial
procurement and management of the project,
identifying the necessary skills, locating the
project team and arranging their
appointments”;
2. She failed to identify “the need for the
detailed designs and specifications that
needed to be produced (by her or by another
competent professional) without which there
existed the risk that the works could not be
safely built” nor did she advise the Claimants of
that need;
3. She did not include sufficient construction
detail in her designs to enable them to be built
and, in particular, a number of alleged key
structural elements were inadequate; and
4. She did not exercise cost control, prepare an
adequate budget for the works and/or
appropriately oversee expenditure against the
budget.
The Claimants sought the difference between
£150,000 plus VAT (initial fixed quote) and the
figure eventually incurred of £369,288.

In rejecting the allegations of negligence, the TCC
concluded that “a professional providing gratuitous
services was liable for what he or she does but not
for what they fail to do”. Any negligence could only
have taken place before 9 July 2013 and was
restricted to work actually undertaken by the
Defendant – which, although privet-y, lacked
contractual privity!
Shaped thus, the Claimants faced substantial
difficulties in establishing both negligence and
causative loss. Turning to the specific allegations
against the Defendant:
1. Where it was alleged that the Defendant failed
to warn then “in the absence of any contract, the
Defendant was not under any duty to offer any
such advice or warnings” and this failed in its
entirety.
2. Although the Defendant owed a duty to carry
out the inspections she did with reasonable care
and skill, she was entitled to rely on her
contractors and was not inspecting the structural
work and groundworks for non-compliance
which “no architect could be expected to
inspect”. Claimants should be careful not to fall
into the trap of assuming that “any claim for bad
workmanship against the contractor must
automatically be reflected in a claim against the
Defendant on the basis that, if there is a defect,
then the Defendant has been negligent for not
The Decision
identifying it and having it remedied”.1
The matter was heard before Martin Bowdery QC.
Moreover, even on a reasonable examination “it
The TCC was tasked with considering in detail
is almost inevitable that some defects will escape
“what the Defendant actually did during the course
[an inspector’s]… notice”.
of her involvement with the Project” and
3. In respect of the design elements, where
identifying whether in doing so she “was negligent
revisions had been made these were necessarily
whilst doing what she did”. The TCC’s language
minor changes and were not done with the
was necessarily restrictive on the basis that
intention that they would materially impact the
“positive obligations are the realm of contract” and
finished designs. The Defendant was “not a
“a continued failure to perform a positive act will
design and build main contractor subcontracting
not sustain a cause of action in negligence”.
the construction work…she was an architect fully
entitled to let [the contractor] get on with their
works to produce the necessary retaining walls
and finished levels the Mark Enright design
required”.
4. In relation to budgeting and payment, the
Garden Project could have been completed within
the Defendant’s initial budget of £130,000 and
www.buildingdisputestribunal.co.nz
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workmanship against the contractor must
automatically be reflected in a claim against
the Defendant on the basis that, if there is a
defect, then the Defendant has been negligent
for not identifying it and having it remedied”.1
Moreover, even on a reasonable examination
“it is almost inevitable that some defects will
escape [an inspector’s]… notice”.
3. In respect of the design elements, where
revisions had been made these were
necessarily minor changes and were not done
with the intention that they would materially
impact the finished designs. The Defendant
was “not a design and build main contractor
subcontracting the construction work…she
was an architect fully entitled to let [the
contractor] get on with their works to produce
the necessary retaining walls and finished
levels the Mark Enright design required”.
4. In relation to budgeting and payment, the
Garden Project could have been completed
within the Defendant’s initial budget of
£130,000 and there was no negligence in
specifying this figure as an initial sum between
March – July 2013. The Defendant could not be
criticised for “asking for a quote from her
builders and then providing what she
considered to be a reasonable uplift for the
balance of the works”. Payments of £50,367

were made prior to 9 July 2013 on the basis of
day works and the cost of materials. The TCC
recognised those payments as “prudent and
not excessive” given the work already carried
out.

Comment
The initial Court of Appeal declaration that a duty of
care arose in informal, non-paid, circumstances
would no doubt have concerned many
professionals. The decision of the TCC, however,
shines a light on the practical realities of the
situation and demonstrates that even at the more
involved end of gratuitous work (as in this case)
courts will be slow to create wide reaching tortious
duties. An initial victory for the Claimants in the
Court of Appeal proved Pyrrhic and they will now
be facing both the additional costs of their project
and their own and the Defendant’s costs in the
litigation. The case also proves useful for contract
administrators and architects who will take solace
in the TCC’s recognition that sub-standard building
work will not necessarily mean that there will also
be a professional responsible for failing to
appropriately design, inspect or supervise a project.
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CASE IN BRIEF
M Davenport Builders Limited v Greer & Anor [2019]
EWHC 318 (TCC)
By Laura Badcock & Kate Badcock
Late in 2018 the UK Court of Appeal gave its eagerly awaited decision in the case of S&T
(UK) Limited v Grove Developments Ltd 1 (Grove), settling the long-raging debate of
reconciling default liability and subsequent merit-based adjudications.
In Davenport, the UK Technology and Construction Court recently gave the first decision
following Grove. Could this be seen in fact to complicate matters?
The issue before the Court in Davenport was whether a claimant who had obtained an
adjudication determination on the merits could rely on it by way of set-off or counter
claim to overcome an earlier adjudication on default liability (commonly termed the
“smash and grab” or “slam dunk” adjudication in the UK).

Facts
The plaintiff (M Davenport Builders) and defendants (Mr and Mrs Greer) were parties to a construction
contract with no express provision for payment details or adjudication. The contract was therefore
subject to the adjudication provisions in the UK Housing Grants, Construction and Regeneration Act
1996 (HGCRA). This is the parallel act to the New Zealand Construction Contracts Act 2002 (CCA).
Following a dispute, the plaintiff obtained an adjudication determination in its favour for some £106,000
on a default liability basis. The defendants did not pay the amount determined and commenced a
second adjudication. The second adjudicator found that the defendants owed nothing to the claimants
on a merits basis. The plaintiff then filed an application for summary judgment to enforce the first
adjudication determination.

Can a defendant who has obtained a determination on the merits rely on it by way
of set-off or counter claim to overcome an earlier default basis determination? A
comparison with Harding and Grove
The UK Court of Appeal first provided guidance on the issue of whether a defendant can undertake
further adjudications without paying an amount already ordered in an early adjudication in Harding v
Paice in 20152.
In Grove the Court of Appeal seemed to have resolved this issue by categorically stating that a defendant
must make payment before commencing a further merits-based adjudication. Whilst this part of the
judgment was obiter (as the Court’s earlier findings negated the need to decide the point) it is clear the
Court intended its comments to be “authoritative guidance” on the issue.
statement” on whether a defendant may commence proceedings before paying (pay attention to the
quoted comment, as we will return to it later!).
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In Davenport Stuart-Smith J noted that the Court in Harding did not make a “clear and unequivocal
statement” on whether a defendant may commence proceedings before paying (pay attention to the
quoted comment, as we will return to it later!). It seems likely that the Court did not make a definitive
statement on this issue in Harding as the defendant had paid the amount owing by the time the case
was heard.
In analysing Harding, Stuart-Smith J said that the Court of Appeal decision implied that it is not an
“essential prerequisite” to relying upon a later true value adjudication decision that the earlier
immediate obligation should be discharged before launching the later true value adjudication. He went
on to say that this suggests that the critical time is at enforcement of the obligation (not the
commencement of further adjudication). Therefore, on this approach, a defendant may be restrained if
they have not paid amounts owing when the Courts are deciding whether to enforce the obligation.

Interim vs final payment context
Whilst the relevant claims in Harding and Davenport were final claims, the relevant claim in Grove was a
progress claim. Stuart-Smith J noted that there was no “good or substantial reason” to treat applications
based on interim and final payment claims differently as the same principles apply to interim and final
payments throughout the HGCRA; immediate payment is the priority in order to protect cashflow.
This principle will easily transfer to a New Zealand context. The purposes of the CCA are designed to
protect cashflow through facilitation of regular and timely payments. This purpose and Lord Denning’s
infamous statement on cashflow as the “lifeblood of the enterprise” are particularly important in New
Zealand now given the current climate where many contractors appear insolvent. Of some importance,
unlike the HGCRA the CCA provides no distinction between interim and final payment claims. Any
distinction at an adjudication or enforcement stage would therefore likely be meaningless.

www.buildingdisputestribunal.co.nz
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Decision
In Davenport Stuart-Smith J noted agreement with Grove regarding the “clear and unequivocal”
statements that a defendant may only commence adjudication once they have paid any amounts
previously determined (there’s that definitive statement that the Court omitted in Harding!).
However, following the principles set out in Harding, he found that this did not mean that the Court
would always restrain the commencement or progress of an adjudication. He gave no indication of
when or why the Court might not restrain in such circumstances. This may well be because the issue
before him was whether the award from the second adjudication could be used as a set-off or
counterclaim. It was therefore being decided in similar circumstances to Harding (i.e. at the time of
enforcement).

Comment
Overall, the principles of the HGCRA sit comfortably alongside the CCA; this is the well-established ‘pay
now, argue later’ philosophy of both schemes. The adjudication provisions at s 108 of the HGCRA
likewise correspond well with s 25 of the CCA. There is clear agreement throughout Harding, Grove, and
Davenport that if a defendant has paid an amount previously ordered they will be entitled to launch an
adjudication on the merits and rely on it. There is also agreement throughout that a defendant who has
not paid any amounts previously ordered will not be entitled to rely on any subsequent adjudication
determinations in their favour. This is consistent with the principles of both the HGCRA and CCA
schemes.
It seems that where Stuart-Smith J referred to the “latent ambiguity” in Harding regarding the critical
time at which a defendant is restrained, it was his intention that his decision would remedy this.
Notwithstanding that, it is strongly arguable that Grove resolved the ambiguity and in reality there was
no need for Stuart-Smith J to go further.
Whilst Grove did not expressly disagree with Harding, the Court in Grove stated that the defendants in
Harding paid the amount due before commencing the subsequent adjudication. This was a clear error of
fact, as the defendants had not paid before commencing the subsequent adjudication (but had paid
before the plaintiff sought to enforce the first determination). Based on the Court’s reading in Grove, the
defendants in Harding would have been compliant with the new principle set out in Grove. As such, the
Court would not have seen any ambiguity which needed to be resolved.
In any case, Grove clearly prevents a defendant from commencing an adjudication on the merits before
paying the amounts determined to be owed on a prior default liability adjudication. This impliedly
removed any ambiguity present in Harding; a defendant is unable to commence a further adjudication
on the merits as the result of failing to pay an amount determined in an earlier default liability
adjudication. As a matter of logic, they must therefore be prevented from relying on a merits-based
adjudication determination at the enforcement stage given the jurisdictional bar in the first place. As a
result, the principle expounded in Davenport appears to be something of a nonsense.
It seems inevitable that this issue will come before the English Court of Appeal again (whether on appeal
from this decision or another) given the ambiguity that Davenport potentially creates. At that stage it
would be expected that the Court of Appeal will clarify any ambiguity that arises from the three
decisions.
In the meantime, however, claimants should heed the point that the Courts are all in symphony on; if
you want to commence an adjudication on the merits you will need to have paid any sums determined
to be payable in a prior default liability adjudication. Failure to do so will likely expose the claimant to a
significant jurisdictional challenge, and maybe even injunctive relief preventing the adjudication, both of
which will likely be successful given the Court of Appeal’s position in Grove.
Given the parallels of the HGCRA and the CCA, that position would likely prevail in the New Zealand
courts.
and partly due to the Building Act 2004. In particular, section 14E of the Building Act provides:
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significant jurisdictional challenge, and maybe even injunctive relief preventing the adjudication, both of
which will likely be successful given the Court of Appeal’s position in Grove.
Given the parallels of the HGCRA and the CCA, that position would likely prevail in the New Zealand
courts.

End Notes
1. S&T (UK) Limited v Grove Developments Limited [2018] EWCA Civ 2448.
2. Harding v Paice [2015] EWCA Civ 1231.
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STAND DOWN IF YOU CAN'T
DELIVER: THE TRIALS AND
TRIBULATIONS OF EXPERTS
Ryan Deane
Introduction
The deficiencies of expert witnesses are a recurring
theme in many exasperated judgments by the
courts. Most disputes lawyers will have experience
of working with, or against, an expert witness who
did more harm than good to their client's case.
Given that cases are frequently decided on the
strength of the expert evidence, guarding against
those deficiencies is vital.
This article is not meant to tar all experts with the
same brush, but intended as a salutatory tale.
There are many good experts who assist the court
or tribunal and take their duties of impartiality and
independence very seriously. Nonetheless, the
amount of judicial criticism in the reported cases
suggests that for some, there is room for
improvement. This article is in two parts. The first
examines two recent decisions in the Technology
and Construction Court that showcase the typical
mistakes of experts, complete with judicial
guidance on how to prevent them. The second
tells the story of two experts who made
extraordinary mistakes and the judicial
chastisement they received.

Bank of Ireland
In Bank of Ireland v Watts Group Plc [2017] EWHC
1667, the claimant (the “Bank”) sought damages
for professional negligence against the defendant
monitoring surveyors (“Watts”) relating to a
residential development in the centre of York. The
developer, who had borrowed £1.4 million from
the Bank, went into liquidation and could not
repay the loan. The Bank subsequently sold the
property but suffered a £750,000 loss. It was the
Bank’s case that Watts’ initial appraisal report was
negligent and that, if it had been properly
prepared, the Bank would not have permitted the
drawdown of the loan to the developer, and so
would not have suffered any loss.
21

In assessing whether Watts had exercised the
degree of skill and care to be expected of a
surveyor of reasonable competence and
experience, the court allowed the parties to adduce
expert evidence. There was little dispute between
the parties on the facts or the law, so the case
would turn on which expert’s evidence the court
preferred. As it turned out, that was very
unfortunate for the Bank. After setting out the facts
in his judgment, Mr Justice Coulson (as he then
was), devoted three full pages to explain why Mr V,
the expert for the Bank, was “unreliable”.

Lack of Realism
The first problem with Mr V’s approach was his lack
of realism. Watts were paid £1,500 to produce their
appraisal report. That modest fee reflected the fact
that they had not been expected to conduct their
own detailed analysis of the cost, time or cash-flow
of the project, but instead to check the calculations
and proposals of the developer. By contrast, Mr V
produced two detailed reports. Each, together with
appendices, filled a lever arch file. Fees of £50,000
were incurred to produce the first report alone.
Coulson J concluded:
“Thus, whilst Watts’ report cost just £1,500, the report
and associated work done to criticise it cost more
than 30 times that amount. In my view, that is a clear
indication that the criticisms which have been
generated are based on an entirely unrealistic
expectation of what it was that Watts were required
to do.”
This should act as a reminder to experts (and their
legal advisers) that, in cases involving an alleged
breach of a contractual duty, throwing every
available resource and the kitchen sink into an
expert report will more often detract from the
report than add to it. An expert’s evidence will be
more credible, and realistic, if they first ask
themselves which resources the party who is
www.buildingdisputestribunal.co.nz
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(and their legal advisers) that, in cases involving an
alleged breach of a contractual duty, throwing
every available resource and the kitchen sink into
an expert report will more often detract from the
report than add to it. An expert’s evidence will be
more credible, and realistic, if they first ask
themselves which resources the party who is
alleged to have breached the duty would
reasonably have been expected to use, bearing in
mind the nature of the duty. Although it is
important to be thorough, excessive industry
might give the impression that the expert will go
to any lengths to reach the ‘right’ answer for their
client.

Applying the Wrong Test
The test that Mr V should have been applying was:
what would a reasonably competent monitoring
surveyor have done in the circumstances? Instead,
Mr V fell into the common trap of explaining what
he would have done in the circumstances, line-byline, and figure-by-figure. His evidence was that
was what he did, so that is what Watts should have
done too. The problem with this analysis was that
there were no margins of error. He ignored the
broader parameters against which a monitoring
www.buildingdisputestribunal.co.nz

surveyor’s performance should have been judged,
if the correct test had been applied. So, for
example, he neglected to mention the plus or
minus 10% metric habitually used in negligent
valuation cases. Where the duty is one of
reasonableness, an expert must take care to
undertake their exercise from the position of a
reasonable party, giving a range of reasonable
results. A failure to do so will lead a judge to
conclude that the expert has applied the wrong
test, greatly reducing the value of their evidence.

Attempt to Mislead
More seriously, Coulson J found that Mr V had
misled the court. As mentioned above, Mr V had
conducted his own detailed analysis of the costs of
development, rather than simply check the
calculations of the developer. He justified this
approach by referring to guidance published by
the Royal Institution of Chartered Surveyors, which
he quoted as saying:
“the Project Monitor … may have to develop his or
her own elemental breakdown of construction costs
to prove or disprove the Developer’s figures.”
Now see if you can spot the difference in the full
22
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to prove or disprove the Developer’s figures.”
Now see if you can spot the difference in the full
quotation:
“When involved with smaller developments and
inexperienced Clients and Contractors, the Project
Monitor, whilst strictly responsible to the Client, may
also be asked to perform a hand-holding exercise
with the Client and may have to develop his or her
own elemental breakdown of construction costs to
prove or disprove the Developer’s figures.”
The words Mr V omitted were exactly the words
which would have shown that this part of the RICS
guidance was irrelevant. The Bank was not
inexperienced. Neither was the developer. It was
not a small development. Watts were not being
asked to perform a “hand-holding exercise.”
Coulson J did not mince his words, and called this a
“blatant misuse of a source document, in order to
present a criticism on a false basis.” Few experts
may be as blatant as this, but they should be
reminded that any attempt to ‘creatively’ quote
from documents is likely to backfire. One of the
first things that opposing lawyers will do on receipt
of an expert report is check if any quotations
harmful to their case have been taken out of
context. Indeed that exercise should be carried out
by competent lawyers on their own experts’
reports.

Unreasonableness
Coulson J considered that Mr V’s overall approach
was “thoroughly unreasonable.” Mr V made no
concessions in his oral evidence nor in the experts’
joint statement and had instead, as noted in that
report, used the experts’ meetings to raise entirely
new matters. Indeed the experienced TCC judge
went so far as to say “I have never seen a Joint
Statement between experts that contained no
agreement at all.”
Another example of Mr V’s unreasonableness was
his criticism of Watts’ subsequent monitoring
reports, which formed no part of the Bank’s
pleaded case. This only served to add to the
impression that the expert was prepared to go to
any lengths to criticise the opposing party and
shore up the Bank’s case. It would be wrong to
think that what will help the client the most is an
unwavering defence of the client’s case and an
23

undiscerning attack on the behaviour of the
opposing parties. Taking either of these stances
will, in all likelihood, be counterproductive.

Independence
Coulson J concluded that Mr V was not a properly
independent witness. On the facts, this conclusion
came as no surprise; the Bank had been Mr V’s
principle client over the last few years, and had
given Mr V numerous instructions to act as an
expert witness in actions against monitoring
surveyors arising out of the 2008 financial crash.
Until this case, every dispute had been settled out
of court. Coulson J said that he suspected Mr V was
unaware of the difference between acting as the
Bank’s advocate in, say, a mediation, and his duties
to the court when giving expert evidence.

Guidance for Experts
Mr V’s lack of independence contributed to each of
the deficiencies in his evidence. The judge noted
that the duties of an independent expert were long
established, and were set out in the well-known
judgment of The Ikarian Reefer [2000] 1 WLR 603.
That case concerned the loss at sea of the Ikarian
Reefer, which had run aground and then caught
fire, causing it to be abandoned off the coast of
Sierra Leone. The question was whether those acts
were deliberate or accidental, and much depended
on the expert evidence. Mr Justice Cresswell
believed that a misunderstanding on the part of
some of the eight expert witnesses in the case as to
their duties and responsibilities contributed to the
length of court proceedings. He therefore set out
the following guidance, which should be brought
to any prospective expert witness’s attention:
- Expert evidence presented to the Court
should be, and should be seen to be, the
independent product of the expert
uninfluenced as to form or content by the
exigencies of litigation.
- An expert witness should provide
independent assistance to the Court by way of
objective unbiased opinion in relation to
matters within his expertise. An expert witness
in the High Court should never assume the
role of an advocate.
www.buildingdisputestribunal.co.nz
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- An expert witness should state the facts or
assumption upon which his opinion is based.
He should not omit to consider material facts
which could detract from his concluded
opinion.
- An expert witness should make it clear when
a particular question or issue falls outside his
expertise.
- If an expert’s opinion is not properly
researched because he considers that
insufficient data is available, then this must be
stated with an indication that the opinion is
no more than a provisional one. In cases
where an expert witness who has prepared a
report could not assert that the report
contained the truth, the whole truth and
nothing but the truth without some
qualification, that qualification should be
stated in the report.
- If, after exchange of reports, an expert
witness changes his view on a material matter
having read the other side’s expert’s report or
for any other reason, such change of view
should be communicated (through legal
www.buildingdisputestribunal.co.nz

representatives) to the other side without
delay and when appropriate to the Court.
Mr V did not comply with these duties, and was
likely not aware of them or had had them
explained. Coulson J wryly concluded: “For him, it
might be said that The Ikarian Reefer was a ship
that passed in the night.”

Imperial Chemical Industries
The case of Imperial Chemical Industries Ltd v Merit
Merrell Technology Ltd [2018] EWHC 1577 (TCC)
involved a long running dispute concerning an
employer’s repudiatory breach of contract relating
to works at a paint processing plant in
Northumberland. A trial on liability had already
taken place, finding a balance due to the
contractor. This was the trial on quantum, heard by
Mr Justice Fraser.
Mr K was the expert quantity surveyor appointed
by the employer (“ICI”). He was instructed to
consider the correct valuation of the works carried
out by the contractor (“MMT”). The contract
between the parties was an amended NEC3 form
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between the parties was an amended NEC3 form
option A with payments of lump sums to be made
against identified activities. Compensation events
(variations to the contract) were to be valued by
reference to a schedule of rates.
Although that was the clear contractual division for
valuing the works, Mr K proceeded to value the
whole of the works using the actual cost to MMT as
the basis of the valuation. There was no
contractual basis for this method of valuation
whatsoever. Mr K justified his approach by saying
that a valuation on any other basis would result in
a windfall to MMT. He explained:
"Whilst interpretation of the Contract is a matter for
the Court to decide, I am of the view that the rates
that I propose to use, representing what I believe to
be MMT's actual costs, are more reflective of the true
cost to MMT, whereas the rates proposed by MMT
would, in my opinion, provide MMT with a windfall."
Fraser J listed a multitude of reasons why this was
not the type of evidence that an independent
expert, complying with their duty to the court,
should be giving. ICI, Mr K’s instructing party, had
not even pleaded that MMT was to be paid based
on its actual costs. He had therefore failed to
consider the pleaded issues and was attempting to
rewrite the parties’ bargain.
His use of the term ‘windfall’ made it clear that he
had adopted a different method of valuation
25

because he felt MMT would be paid more than it
ought to have been if the correct contractual
approach was used. That was “diametrically
opposed” to the exercise he should have done, as it
suggested that he had worked towards a figure he
thought was fair, rather than doing a proper
valuation in accordance with the contract and
ascertaining the correct figure. It also suggested
that he had carried out some valuations using the
schedule of rates, was unhappy with the result, and
so decided to use a different method.
Mr K committed another cardinal sin amongst
experts that is guaranteed to annoy a judge,
namely taking positions on matters of fact in
dispute which were outside his area of expertise.
So, for example, there was factual evidence from
MMT’s witnesses that the majority of the steelwork
was outside the main building under construction.
Mr K refused to accept this, calling it a “common
misconception.” Fraser J was surprised that Mr K
believed himself to be in a better position than any
of the contemporaneous witnesses to evaluate
these matters of fact, or that he saw fit not to agree
with their factual evidence.
Finally, Fraser J admonished Mr K for providing two
witness statements in support of a disclosure
application in which he identified documents he
said were required in order for him “to perform his
www.buildingdisputestribunal.co.nz
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Finally, Fraser J admonished Mr K for providing two
witness statements in support of a disclosure
application in which he identified documents he
said were required in order for him “to perform his
expert function.” This was highly unusual and
should be discouraged – it was a matter to be left
to the parties. Involving an expert in a fiercely
contested application could only weaken their
independence.
In the trial on liability, Fraser J had also been the
judge, and had found each of ICI’s experts on that
part of the case to be partisan. He remarked that it
was unfortunate that in a case with sums in excess
of £10 million in issue, he felt able to rely on the
expert evidence of only one party. He said:
“The principles that govern expert evidence must be
carefully adhered to, both by the experts themselves,
and the legal advisers who instruct them. If experts
are unaware of these principles, they must have them
explained to them by their instructing solicitors. This
applies regardless of the amounts at stake in any
particular case, and is a foundation stone of expert
evidence. There is a lengthy practice direction to CPR
Part 35, Practice Direction 35. Every expert should
read it.”
Fraser J then referred approvingly to the principles
set out in The Ikarian Reefer. However, he went
further and added a few more principles of his
own, targeted at the deficiencies he had
encountered with the expert evidence in this later
case:
- Experts of like discipline should have access
to the same material. No party should provide
its own independent expert with material
which is not made available to his or her
opposite number.
- Where there is an issue, or are issues, of fact
which are relevant to the opinion of an
independent expert on any particular matter
upon which they will be giving their opinion,
it is not the place of an independent expert to
identify which version of the facts they prefer.
That is a matter for the court.
- Experts should not take a partisan stance on
interlocutory applications to the court by a
particular party (almost invariably the party
who has instructed them). This is not to say
that a party cannot apply for disclosure of
documents which its expert has said he or she
requires. However, the CPR provides a
comprehensive code and it may be that
disclosure is not ordered for reasons of
www.buildingdisputestribunal.co.nz

disproportionality. However, if documents are
considered to be necessary, and they are not
available (for whatever reason), then an
opinion in a report can be qualified to that
extent.
- The process of experts meeting under CPR
Part 35.12, discussing the case and producing
an agreement (where possible) is an
important one. It is meant to be a constructive
and co-operative process. It is governed by
the CPR, which means that the Overriding
Objective should be considered to apply. This
requires the parties (and their experts) to save
expense and deal with the case in a
proportionate way.
- Where late material emerges close to a trial,
and if any expert considers that is going to
lead to further analysis, consideration or
testing, notice of this should be given to that
expert’s opposite number as soon as possible.
Save in exceptional circumstances where it is
unavoidable, no expert should produce a
further report actually during a trial that takes
the opposing party completely by surprise.
The Bank of Ireland and ICI decisions showcase the
most common flaws in expert evidence, and the
guidance provided by the judges should be drawn
to the attention of any prospective expert witness.
The next two decisions, on the other hand, involve
experts that have made rather extraordinary
mistakes. The resulting guidance for any
prospective expert is narrower, but simpler: “Don’t
do what they did.”

Castle Trustee
In Castle Trustee Ltd v Bombay Palace Restaurant Ltd
[2018] EWHC 1602 the claimant (“Castle”) and the
defendant (“BP”) were in dispute over the costs of
refurbishing BP’s restaurant, Bombay Palace. An
adjudication took place in which Castle obtained
the report of a delay expert. BP did not call a delay
expert but in any event succeeded in the
adjudication.
Some time passed and Castle, unhappy with the
result of the adjudication, commenced litigation
against BP. Castle again sought to instruct a delay
expert but the previous expert was now
unavailable. They instead instructed Mr B, who
began to familiarise himself with the documents.
Mr B had been instructed late in the day and thus
rushed to produce his report.
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Some time passed and Castle, unhappy with the
result of the adjudication, commenced litigation
against BP. Castle again sought to instruct a delay
expert but the previous expert was now
unavailable. They instead instructed Mr B, who
began to familiarise himself with the documents.
Mr B had been instructed late in the day and thus
rushed to produce his report.
After spending 41.5 hours reviewing the case he
was made aware of a draft of the report produced
by the previous expert in the adjudication. This led
to Mr B including the following introductory
paragraph in his final report:
“I have considered [the previous expert’s] report, the
document he has referred to, the methodology he has
adopted and the conclusions he has reached. I agree
with [the previous expert’s] approach and have
independently reached the same conclusions in
respect of cause(s) of delay to the Building
Programme and the extent of such delays. Severe
limitations of time, the requirement for me to submit
my report by Friday 23 June [2017] and as a
proportionate response I have adopted the findings of
[the previous expert] ...”.
What Mr B then did was reproduce the previous
expert’s report in its entirety without any material
amendment. He simply copied and pasted the
report with no attempt to hide what he had done.
Counsel for Castle objected to that approach as a
matter of principle, but the judge, Mrs Justice
Jefford, disagreed. There was nothing wrong in
principle with adopting another expert’s report.
This was most commonly observed, she said, in
doctors agreeing as to a diagnosis or prognosis.
However, where there was pressure of time the
court would adopt a healthy scepticism and call
into question the extent of the expert’s
investigations and the care taken in forming their
opinions. The second expert would have to be as
familiar with the relevant material as the first,
otherwise how could he purport to have reached
the same conclusions?
It was in this area that Mr B’s evidence was
seriously deficient. It became apparent in crossexamination that Mr B could not explain many of
the assumptions in his own report, in part because
he had not seen much of the relevant material the
previous expert had. One can almost hear the
disbelief in the judge’s voice as she describes just
how incredible it was for Mr B to claim this report
as his own:
“In fact, in this case, it seemed to me that [Mr B] had
formed no independent view at all. I am frankly at a
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loss to understand on what basis he could possibly
have formed such a view. Quite extraordinarily, [Mr B]
had not even seen, and had apparently not thought it
relevant to see, the parties’ pleaded cases or any
disclosure. He had, therefore, paid scant regard to BP’s
case – indeed he did not have BP’s pleaded case or
evidence before him. He had however been provided
with (and to some extent relied upon) [Castle’s]
witness statements in the adjudication – or at least
[the previous expert] had – even though no
statements from these witnesses had been served in
the litigation and their evidence was not before me. I
fail to see how, in those circumstances, [Mr B] can
have thought that he was providing the court with an
independent view.”
Naturally Jefford J. found that she could place no
reliance on Mr B’s report. The adjudicator’s award
was largely upheld.

Cala Homes
Finally, while doing research for this article I came
across many cases with many bad experts. But my
favourite, containing perhaps the worst expert and
the most excoriating remarks from a judge, is Cala
Homes (South) Ltd v Alfred McAlpine Homes East Ltd
[1995] EWHC 7 (Ch). The case involved an action for
copyright infringement. The claimant (“Cala”) and
the defendant (“McAlpine”) were both companies
that designed and built houses. Cala alleged that a
number of McAlpine’s design drawings for their
range of houses were substantially reproduced
from Cala’s own drawings. McAlpine denied this.
Each side adduced expert evidence from an
architect to explain the extent of the similarities
between the drawings.
McAlpine’s expert was Mr G. At some point in their
preparations for the trial Cala’s lawyers struck gold
in the form of an article written by Mr G in the
Journal of the Chartered Institute of Arbitrators. The
article had been written in 1990, only a few years
previously, and was titled “The Expert Witness:
Partisan with a Conscience.” Presumably McAlpine’s
lawyers had missed this article when doing their
due diligence.
The article set out what Mr G believed was the
appropriate approach an expert should adopt
when preparing a report for use in litigation. He
confirmed in court that the report he had produced
for McAlpine followed the principles set out in the
article. Some of the highlights of the article include:
“How should the expert avoid becoming partisan in
www.buildingdisputestribunal.co.nz
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The article set out what Mr G believed was the
appropriate approach an expert should adopt
when preparing a report for use in litigation. He
confirmed in court that the report he had produced
for McAlpine followed the principles set out in the
article. Some of the highlights of the article include:
“How should the expert avoid becoming partisan in a
process that makes no pretence of determining the
truth but seeks only to weigh the persuasive effect of
arguments deployed by one adversary or the other?”
“... the man who works the Three Card Trick is not
cheating, nor does he incur any moral opprobrium,
when he uses his sleight of hand to deceive the eye of
the innocent rustic and to deny him the information
he needs for a correct appraisal of what has gone on.
The rustic does not have to join in: but if he chooses
to, he is ‘fair game.’
If by an analogous ‘sleight of mind’ an expert
witness is able so to present the data that they
seem to suggest an interpretation favourable to
the side instructing him, that is, it seems to me,
within the rules of our particular game, even if it
means playing down or omitting some material
consideration. ‘Celatio veri’ is, as the maxim has it,
‘suggestio falsi’, and concealing what is true does
indeed suggest what is false; but it is no more than
a suggestion, just as the Three Card Trick was only a
suggestion about the data, not an outright
misrepresentation of them.”
“Thus there are three phases in the expert’s work. In
the first he has to be the client’s ‘candid friend’,
www.buildingdisputestribunal.co.nz

telling him all the faults in his case. In the second he
will, with appropriate subtlety, be almost what the
Honorary Editor’s American counsel called ‘a hired
gun’, so that client and counsel, when considering
the other side’s argument can say, with Marcellus in
Hamlet, ‘Shall I strike at it with my partisan?” The
third phase, which happens more rarely than is
acknowledged in much of the comment on expert
witness work, is when the action comes to court or
arbitration.
Then, indeed, the earlier pragmatic flexibility is
brought under a sharp curb, whether of conscience,
or fear of perjury, or fear of losing professional
credibility. It is no longer enough for the expert like
the ‘virtuous youth’ in the Mikado to ‘tell the truth
whenever he finds it pays’: shades of moral and
other constraints begin to close upon on him.”
Summarising Mr Justice Laddie’s scathing response
would not do it justice. I will leave you with the
lion’s share of the judge’s comments which, one
expects, ended Mr G’s career as an expert witness:
“No doubt it is currently fashionable to say that our
legal system makes no pretence to determining the
truth. I accept that some people not only say it but
also believe it. If it were true then [Mr G] would be right
in thinking that anything short of outright
misrepresentation is permissible in an expert’s report
and that not only the other party but also the person
trying to decide the issue, the ‘rustics’, are fair game.
On reflection, if [Mr G] were right, I am not sure that
even outright misrepresentation should be avoided. If
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misrepresentation is permissible in an expert’s report
and that not only the other party but also the person
trying to decide the issue, the ‘rustics’, are fair game.
On reflection, if [Mr G] were right, I am not sure that
even outright misrepresentation should be avoided. If
litigation is to be conducted as if it were a game of
Three Card Trick, what is wrong with having a couple
of aces up your sleeve?”
...
"The whole basis of [Mr G]'s approach to the drafting
of an expertâ€™s report is wrong. The function of a
court of law is to discover the truth relating to the
issues before it. In doing that it has to assess the
evidence adduced by the parties. The judge is not a
rustic who has chosen to play a game of Three Card
Trick. He is not fair game. Nor is the truth."
“An expert should not consider that it is his job to
stand shoulder-to-shoulder through thick and thin
with the side which is paying his bill. ‘Pragmatic
flexibility’ as used by [Mr G] is a euphemism for
‘misleading selectivity’. According to this approach
the flexibility will give place to something closer to the
true and balanced view of the expert only when he is
being cross-examined and is faced with the possibility
of being ‘found out’. The reality, of course, will be
somewhat different. An expert who has committed
himself in writing to a report which is selectively
misleading may feel obliged to stick to the views he
expressed there when he is cross-examined. Most
witnesses would not be prepared to admit at the
beginning of cross examination, as [Mr G] effectively
did that he was approaching the drafting of his report
as a partisan hired gun. The result is that the expert’s
report and then his oral evidence will be

contaminated by this attempted sleight of mind.”
"Near the beginning of his report, [Mr G] says the
following:
"I believe that the inspections I have made and the
graphic and other material that I have seen are
sufficient to enable me to reach an informed opinion
on the matters in dispute in the present action that
fall within my discipline.
I have no connexion with either of the parties in this
action, nor have I any prior acquaintance with
instructing solicitors or Counsel. I have no pecuniary
or other interest in the outcome of the current
litigation."
The clear purpose of these statements was to convey
the impression to the plaintiffs and the court that the
report was the independent unbiased product of the
expert. Some may characterise this as pragmatic
flexibility. In my view that impression is simply false.
In the light of the matters set out above, during the
preparation of this judgment I re-read [Mr G]’s
report on the understanding that it was drafted as a
partisan tract with the objective of selling the
defendant’s case to the court and ignoring virtually
everything which could harm that objective. I did
not find it of significant assistance in deciding the
issues."
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CONSTRUCTION CONTRACT
REFORM: Ten Guidelines the
Government Could Adopt
By Sarah Holderness & Nick Gillies
“We need to lead by example and if there are things that we can do to take a leadership
position with that industry then we should be.” Prime Minister Ardern1
As 2018 drew to a close, another high profile
contractor failed with Corbel Construction going
into liquidation, followed by Arrow International
entering voluntary administration early in the New
Year. This is on the back of Ebert Constructions’
receivership in July 2018,2 Fletcher Building’s near
$1b losses, the financial difficulties of Hawkins, and
further back the collapse of Mainzeal in 2013 – to
say nothing of the insolvencies of smaller
subcontractors and suppliers which do not make
the headlines. It is widely accepted that this trend
reflects structural problems in the construction
sector, especially when these failures are occurring
at a time of unprecedented demand. Change is
needed if New Zealand is to have a competitive
and financially stable industry that can meet the
$41b of forecast spending over the next five years,
and beyond.3 There are multiple causes for this
trend, including industry fragmentation, a lack of
scale, short term decision-making, price-driven
procurement, inappropriate risk allocation, and
unbalanced contractual terms.4 Apropos Derek
Firth and John Walton – two senior construction
barristers – recently wrote about the need for
reform, and in particular the unfortunate tendency
to procure works on the lowest cost basis, often
before the detailed design is properly developed,
and with the contractor assuming undue risk.5
There is also preoccupation with engaging a single
contractor (rather than contracting directly with
the larger sub-trades), even where the contractor is
undertaking little, if any, physical works
themselves and are essentially a glorified project
manager. This can have insurance implications
and, as we have seen, leave subcontractors out of
pocket if the contractor falls over.
www.buildingdisputestribunal.co.nz

This article focuses however on the importance of
balanced agreements that fairly allocate risk and
reflect the parties’ legitimate commercial interests.
Entering into a contract with one-sided terms does
not serve either party, including those in whose
favour the terms may be set. A lopsided contract
invariably leads to an adversarial relationship,
greater contractual bureaucracy, more claims and
an increased risk of disputes. None of this is
conducive to quality construction, cost control or
efficient collaborative working when the
unexpected inevitably arises.
As the largest purchaser of construction work in
New Zealand, it is essential that central and local
government lead by example, not only when
tendering public sector projects, but also when
presenting and negotiating terms.
In August, following the collapse of Ebert, the
Government held emergency talks with industry
leaders to better understand the problem and
what might be done to ensure a healthy and
competitive industry. Other than upskilling
workers and encouraging departments to adhere
to government procurement guidelines that
specify a whole of life approach, so far there has
been little in the way of tangible change. BRANZ is
currently researching how procurement strategies
and practices support building quality in New
Zealand, although it is unclear whether this will
extend to contracting models and terms.
In Australia the NSW Government has introduced a
“10 Point Commitment to the Construction Sector” in
response to similar problems.6 The New Zealand
Government is understood to be monitoring this
and considering whether something similar might
be adopted here. However, there are some steps
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response to similar problems.6 The New Zealand
Government is understood to be monitoring this
and considering whether something similar might
be adopted here. However, there are some steps
that could be taken now without needing to wait,
which would be in line with its acknowledged
“leadership position” in the sector.
So, as a starter, here are ten specific guidelines or
changes the Government could adopt in its
approach to construction contracts, which would
make a meaningful difference:
1. Liability limits: Contractual limits on
liability are a sensible and straightforward
way of managing risk. They are
commonplace in other types of commercial
contracts and in consulting agreements, but
are not always present in construction
contracts.
When preparing construction contracts it
should be standard practice for central and
local government to include an overall
monetary cap on both general liability and
liquidated damages and to exclude indirect or
consequential losses. A contractor or
consultant should not be expected to assume
unlimited risk.
2. Hard time bars: It is common for
31

construction contracts to contain strict time
bars for notifying variations, extensions of
time, claims, and the like. The time periods are
often short and coupled with a requirement to
include various (sometimes excessive)
information. The consequences of failing to
give proper notice within the stipulated time
can be severe if these requirements are a
condition precedent: the contractor may lose
all rights to the particular claim simply
because of a procedural defect.
The usual rationale for hard deadlines is
‘project discipline’, but this is hardly
justification when the consequences of noncompliance are far reaching. Discipline can
still be maintained without a condition
precedent by allowing late claims to be valued
as if they have been notified on time but not
invalidating them altogether.
3. Ground risk: Perhaps the most fraught
area for allocating risk in construction is what
lies beneath. Usually critical to the build
process, site conditions can change quickly
over short distances, and ground
investigations are by no means a guarantee of
what may be found during excavation. The
consequences in terms of construction
www.buildingdisputestribunal.co.nz
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process, site conditions can change quickly
over short distances, and ground
investigations are by no means a guarantee of
what may be found during excavation. The
consequences in terms of construction
method, programming and cost can be
enormous. As a result, the practice of
presenting terms that allocate most (if not all)
site risk to the contractor is unfair and
misplaced, unless a premium is to be paid to
avoid that risk. There should be mutual risk
sharing according to what is appropriate for
each project, and draft terms presented by
government ought to start from that footing.
4. Fitness for purpose: There is no place for
fitness for purpose obligations in construction
contracts. To begin with, this obligation
cannot be insured against. What is more,
consultants and contractors have a duty to
design and construct according to the
specification and with reasonable care; it is
not reasonable to expect them to go further
and effectively warrant that the design or
structure will also be fit for purpose.
5. Defect Liability Periods: A DLP
obligation is standard fare in construction
contracts. It requires the contractor to
remedy defects or snags that emerge within a
specified period following practical
completion. However, this should not be
structured as an ‘evergreen’ DLP – whereby
the DLP across the whole works is re-set each
time a defect is identified or remedied
however small it might be. That approach
establishes an uncertain and potentially
indefinite liability period, with
disproportionate consequences for the
contractor in terms of retentions, banking
requirements, and balance sheet. It also raises
the question of whether retentions are
necessary at all on public sector projects
given the cashflow impact, the Government’s
buying power, and the other sanctions/
remedies available to protect against a
recalcitrant contractor.
6. Time at large: Modern construction
contracts include provisions that allow
extensions of time if the contractor is delayed
through no fault of their own. Nonetheless,
while rare, these provisions will not
necessarily respond to every conceivable
delay event that is outside the contractor’s
www.buildingdisputestribunal.co.nz

responsibility. This is where the ‘prevention
principle’ will step in to provide a safety valve
by putting time “at large”. Trying to prohibit
by contract time being put at large
misunderstands the prevention principle and
will potentially cause significant injustice,
especially if liquidated damages are specified.
7. Concurrent delay: Where construction
works are delayed at the same time by two
independent causes – one the fault of the
contractor and the other the responsibility of
the principal – the contractor would usually
receive an extension of time but not
prolongation costs. That way the contractor
avoids delay damages but must bear the
additional cost of having extended overheads.
This risk sharing should not be altered so as to
deny the contractor an extension of time. For
more on concurrent delay please see: A Guide
to Concurrent Delay.
8. Standard forms: The construction sector
benefits from various standard form
agreements, which are widely recognised and
understood, and are reasonably well balanced.
As a result, they require significantly less
negotiation and revision than bespoke
agreements. Most head contracts are based
on standard form conditions, which ought to
be universal for public sector projects. For
consistency, contractors could also be asked
to subcontract on standard forms (eg
SA-2017).
While some amendments are usually
necessary to tailor standard forms to the
particular project, the volume of special
conditions in government contracts can be
excessive in an attempt to re-set the balance
too far in favour of the principal.
9. Engineer to the Contract: The Engineer
has an important role in the efficient and just
administration of a construction contract.
Problems arise where the Engineer is unable
(or is perceived as being unable) to discharge
their decision making functions fairly and
impartially. To mitigate this familiar issue, at
least for larger public projects, the Engineer
should be appointed outside of the design
team to maximise their independence. For
more on this please see: We need to talk
about the Engineer.[7]
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team to maximise their independence. For
more on this please see: We need to talk
about the Engineer.7
10. Dispute Resolution Boards: DRBs are
an effective means of resolving issues during a
project. In the nature of a ‘spot’ arbitration, a
board (of 1 or 3 independent persons) is
empowered by contract to assist the parties
and make determinations during the life of
the project. What distinguishes it from other
dispute resolution processes is that the board
is already familiar with the project and
considers issues contemporaneous with the
works. As a result, there is an emphasis on
avoidance as much as resolution, and the

upfront cost usually results in a long term
saving. DRBs ought to be the default choice
for complex/larger (say $20m+) public
projects, and with the board having regular
engagement with the parties and not simply
be a standing board. For a detailed discussion
of DRBs please see: A case for Dispute
Resolution Boards.8
Disclaimer: The information contained here is of a
general nature and should be used as a guide only. It
is not a substitute for obtaining legal advice. Any
reference to law and legislation is to New Zealand law
and legislation.
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CHANGE ON THE HORIZON – WHAT
YOU NEED TO KNOW ABOUT THE
PROPOSED NEW GOVERNMENT
PROCUREMENT RULES
Travis Tomlinson
The Ministry of Business, Innovation and Employment (MBIE) recently released its proposed
‘Government Procurement Rules’ 4th Edition (the 4th Edition) for consultation. Once
implemented, the 4th Edition will replace the ‘Government Rules of Sourcing’ 3rd edition (the
3rd Edition).
On 31 January 2019 we released this article, introducing those changes that MBIE is particularly
interested to receive feedback on, the timeframes for submissions and how submissions can be
made. Submissions are now closed but it is still important for all participants in public sector
procurement to be aware of what the proposed changes are and how these may affect them.
This article now examines these key themes and provides our key observations and some
suggestions on how the industry can front-foot the changes. In the first section of this article, we
have summarised four key themes to the changes. Further on, we provide more context and our
suggested approaches to those parties likely to be involved in public sector procurement.

Summary of Changes

supply chain

Theme One: a greater focus on achieving The 4th Edition introduces two new documents: the
“public value”, including Broader Outcomes Government Procurement Charter (the Charter)
The most prevalent feature of the 4th Edition is
MBIE’s drive to leverage procurement activities to
achieve ‘Broader Outcomes’, which are the
secondary benefits (such as environmental, social,
economic or cultural) generated from a
procurement activity. The term “value for money”
no longer features in the 4th Edition – instead, the
emphasis is now on “public value” which the Rules
explain to mean “considerations that are not solely
focused on price, for instance what benefit a
procurement could bring to the local community or
environment”. April 2013 and 31 March 2014)
would only receive 1.6 ROCs per MWh for 20 years.
A small difference in commissioning date could
therefore have a significant impact on project
revenues for the life of the project.

Theme Two: setting clear Government
expectations for ethical and sustainable
procurement behaviour including the
35

and the Supplier Code of Conduct (the Code). The
Charter and Code set out Government’s
expectations of agencies’ and suppliers’ conduct in
procurement activities. Agencies are required to
have in place policies which incorporate the
Charter. Suppliers are expected to use the Code as a
minimum standard for its conduct generally. While
the Code is not mandatory, agencies have the
ability to remove suppliers who offend the Code.

Theme Three: a greater focus on risk
allocation and standardisation
The 4th Edition acknowledges that good
procurement is about being “risk aware, not risk
averse” and for the first time directly addresses risk
allocation by requiring that agencies “manage risk
appropriately” and that agencies must not “transfer
all risk to the risk to the supplier”. The 4th Edition also
contemplates that Treasury will develop
standardised contracts for infrastructure projects
www.buildingdisputestribunal.co.nz
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appropriately” and that agencies must not “transfer
all risk to the risk to the supplier”. The 4th Edition
also contemplates that Treasury will develop
standardised contracts for infrastructure projects
exceeding a total cost of more than $50 million and
that Treasury must be consulted in relation to any
material modifications to these standards.

The Rules are the government’s standard of good
practice procurement. The Rules focus mainly on
the process of sourcing, rather than the full
spectrum of a procurement lifecycle. For certain
government agencies, compliance with the Rules is
mandatory. For other governmental bodies
(including local councils), compliance with the Rules
Theme Four: emphasis on comprehensive is not mandated but is encouraged.
So why have the Rules? Well, the Rules intend to:
procurement planning and processes
1. Guide public agencies to procure responsibly,
The 4th Edition places increased emphasis on
achieving public value
procurement planning and regular review
2. Provide consistent and transparent standards
processes. This includes requiring agencies to
to give everyone confidence in the integrity of
produce an annual Procurement Capability Index
government procurement
self-assessment and developing comprehensive
3. Encourage commercial practice
procurement plans for each proposed project.
4. Support economic development
Once implemented, the 4th Edition will set higher
5. Build high-performing public service
standards on all participants across all stages of the
procurement process. The Rules are not intended
to create a ‘box ticking’ exercise but instead
genuinely facilitate improved procurement
processes and activities to achieve the best
possible result over the whole-of-life of the goods,
services or works being procured.
We now set out our further observations and
suggested approaches for public sector
procurement participants.

Some further background
www.buildingdisputestribunal.co.nz
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The 4th Edition is not a complete re-write of the 3rd
Edition. For instance, large sections of the 3rd
Edition remain substantively untouched, including
in particular the processes to be followed by
agencies when procuring under the Rules.
However, four key themes have emerged from the

changes proposed to the 3rd Edition and our view is
that they have the potential to shift the landscape
of public sector procurement and industry
behaviours. These four themes are:

Theme One: a greater focus on achieving public value now expressly includes “considerations
“public value”, including Broader Outcomes that are not solely focused on price, for instance what
The most prevalent feature of the 4th Edition is
MBIE’s drive to leverage procurement activities to
achieve ‘Broader Outcomes’ and other “secondary
benefits” from a procurement.
Previous editions of the Rules placed emphasis on
achieving “value for money” and, while value for
money can have different meanings to those in the
industry, this term is embedded in both public and
private sector procurement vocabulary. The 4th
Edition no longer refers to “value for money”; in
fact, this term no longer exists in the 4th Edition.
Instead, “value for money” has been replaced with
“public value”. However, swapping out these terms
has not been a simple “copy and paste” exercise.
The 4th Edition goes much further. While the 4th
Edition retains that “public value” is about getting
the best possible result from your procurement,
37

benefit a procurement could bring to the local
community or environment” or, in other words, the
“secondary benefits” from a procurement.
The key mechanisms under the 4th Edition that
enable and/or mandate these “secondary”
procurement benefits to be achieved are:
• First and foremost, through the introduction of
new Rule 16, making it mandatory for each
agency to consider, and incorporate where
appropriate, ‘Broader Outcomes’ when
purchasing goods, services or construction
works. Broader Outcomes are defined as the
secondary benefits which are generated from a
procurement activity and can be
environmental, social, economic or cultural.
Under Rule 38, Notices of Procurement must
describe any Broader Outcomes that a supplier
www.buildingdisputestribunal.co.nz
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environmental, social, economic or cultural.
Under Rule 38, Notices of Procurement must
describe any Broader Outcomes that a supplier
is expected to deliver or an agency is seeking to
achieve and under Rule 46 an agency must
award a contract to the supplier that has either
offered the best public value, including Broader
Outcomes, over the whole of life of the goods,
services or works, or if price is the only criterion
the lowest price.
• Secondly and linked to the above, Cabinet and
Ministers may now designate contracts against

a specific priority outcome. In such
circumstances, agencies must include
requirements in their procurement process
relating to the relevant priority outcome/s. To
give effect to these priority outcomes, agencies
must conduct sufficient monitoring of
designated contracts to ensure suppliers’
contractual commitments are actually delivered
and reported on. Four initial priority outcomes,
and designations, have been mandated as
follows:

• Next are the amendments to the ‘Principles of
Government Procurement’ and the
introduction of the ‘Government Procurement
Charter’ (discussed further below). Agencies will
be required to have policies in place, and to
ensure that their staff are trained in and their
procurement practices reflect, the Principles
and the Charter. The secondary procurement
benefits are embedded throughout the
Principles and the Charter and should (and are
actually required to) therefore be forefront of
mind in agencies’ procurement decisions and
activities.

• Finally, through amendments to Rule 3,
agencies are given comfort that awarding a
contract to a New Zealand supplier presenting
public value, including Broader Outcomes, does
not cut across discrimination provisions for
international competition. Agencies are now
empowered to “choose local”.

www.buildingdisputestribunal.co.nz

Theme Two: setting clear Government
expectations for ethical and sustainable
procurement behaviour including the
supply chain
The second notable addition to the Rules is the
introduction of the Government Procurement
Charter (the Charter) and the Supplier Code of
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introduction of the Government Procurement
Charter (the Charter) and the Supplier Code of
Conduct (the Code).

In terms of the Charter, as identified above the
Rules will require agencies to have in place policies
that incorporate the Charter and train their staff in
it. Procurement practices will also need to reflect
the principles of the Charter.
The Charter’s companion piece, the Code, provides
a minimum standard that the Government expects
from all suppliers, with agencies being given the
ability to remove suppliers who offend the Code.
The proposed Rules also signal that agencies could
include their suppliers’ commitment to the Code
within their delivery contract.
MBIE has also signalled an intent to pay closer
attention to the relationship between a prime
contractor and its supply chain, through:
• new Rule 25, which will require agencies to ask
that its prime contractor meet certain
procurement standards in its subcontracting
and should consider how to flow down
expectations around Broader Outcomes to
subcontractors. The standards should be
consistent with good procurement practice, as
outlined in the Principles, the Rules, the
Government Charter, the Supplier Code of
39

The Charter and the Code set out Government’s
expectations of agencies’ and suppliers’ conduct in
procurement activities:

Conduct, the priority outcomes set out in Rule
16, and other procurement guidance; and
• new Rule 51(2), which will require agencies to
encourage their suppliers to pay their
subcontractors promptly by ensuring suppliers
offer subcontractors no less favourable terms as
the ones they receive from agencies. MBIE has
identified within Rule 51 that improving
payment times and practices is a priority for the
Government and, through guidance notes,
provides a number of mechanisms for doing so.

Theme Three: a greater focus on risk
allocation and standardisation
The Rules (both 3rd and 4th Editions) acknowledge
that good procurement is about being “risk aware,
not risk averse”. However, in the last 18-24 months
and in particular following the implementation of
the 3rd Edition, risk allocation has been the topic of
conversation in both public and private sector
procurement.
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procurement. Contractors in particular have voiced
concern with the levels of risk being transferred in
both public and private sector procurement and in
the apparent re-writing of standard form contracts.
For the first time, the proposed Rules have
addressed risk allocation head on, in particular:
• through the new Government Procurement
Charter. Under the Charter, the Government
directs agencies to “manage risk appropriately”.
In particular, the government directs that
responsibility for managing risks should be
with the party – either the agency or the
supplier – that is best placed to. Agencies must
not “transfer all the risk to the supplier”; and
• through Rule 65, where Treasury will develop
standard form documentation to be used as
the basis for any infrastructure contract, where
the infrastructure exceeds a total cost of more
than $50 million. Any material modifications
will require consultation with Treasury.

Theme Four: Emphasis on comprehensive
procurement planning and processes
The 4th Edition will place increased emphasis on
procurement planning and regular review
processes:
• Agencies will be required to plan under new
Rule 15 to the extent appropriate based on the
size and complexity of the particular
procurement. Good planning is described as
including market analysis, engagement with
other agencies to seek collaboration
opportunities, and considering what priority
and broader outcomes can be achieved. A
procurement plan should be developed to
include key project information, a sourcing
plan, any exclusions or exemptions, contract
information, risk and probity, and a timetable.
The 4th Edition also introduces a process for
annually reviewing the value thresholds for
when the Rules apply, with the threshold
decreasing to $9 million for new construction
works as of 1st October 2019.
• New Rule 70 will require that in planning for
new construction works, agencies will have to
apply the Construction Procurement guides. If
an agency does not follow the guides, it will
have to produce documented evidence
detailing the rationale for this decision.
Agencies considering the procurement of
infrastructure with a cost of more than $50
million will have to consult and work with the
Treasury during the procurement, following the
www.buildingdisputestribunal.co.nz

Treasury’s advice and using their
documentation. In previous editions of the
Rules, this requirement was confined to Public
Private Partnerships.
• Agencies will also have to produce an annual
Procurement Capability Index self-assessment
and submit this to MBIE. This assessment will
enable an agency to identify areas where
additional focus or improvement may be
required. It will also allow MBIE to develop a
cross-government view as to procurement
capability and areas where more support is
needed. Agencies will also have to produce, and
renew biannually, a Significant Services
Contracts Framework report to be submitted to
MBIE. Significant service contracts are those
that concern services that are critically
important an agency’s business objectives or
pose a significant risk or would have a
significant impact on the agency, economy or
New Zealand if it failed.

Some further background
1. Front-footing. The 4th Edition will
undoubtedly impact the way in which the
private sector will need to tender for
opportunities and deliver awarded contracts,
and the private sector should therefore look to
front-foot the changes signalled in the Rules.
For example, in terms of tendering activities,
suppliers should expect to see evaluation
criteria in tendering opportunities focusing on
the secondary benefits (e.g. Broader Outcomes)
of the agency choosing the particular supplier.
It would be prudent for suppliers to start
turning their mind to not only the extent to
which they can achieve public value for an
agency but also how they can demonstrate they
can and will do so.
During delivery, suppliers should also expect to
be monitored by the respective agency as to
the achievement of the Broader Outcomes and
compliance with the Supplier Code of Conduct
(a failure of which may have default
ramifications). We suggest that suppliers begin
to think about becoming ready to comply with
the Supplier Code of Conduct – this may require
development of internal policies (and training)
for supplier staff and subcontractors and
getting ready to update subcontracts to flow
through compliance with the Code.
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ramifications). We suggest that suppliers begin
to think about becoming ready to comply with
the Supplier Code of Conduct – this may
require development of internal policies (and
training) for supplier staff and subcontractors
and getting ready to update subcontracts to
flow through compliance with the Code.
2. Subcontracting. Government is signalling a
clear intent to pay attention to the relationship
of prime contractors and their supply chain. For
example, we identified above that payment
terms are a key area of focus with agencies
being required to encourage prompt payment
terms downstream. Suppliers may wish to look
at their subcontracting payment terms, keeping
a close eye on Rule 51 and the guidance notes
within that Rule.
3. Resourcing. An inevitable function of
regulation is that, for agencies, resources need
to be allocated to plan, deliver and monitor
compliance with the Rules. For example, we
have identified in Theme Four above
Government’s emphasis on comprehensive
procurement planning and processes. Similarly,
the private sector will have a role to play in
achieving compliance with the Rules both in

tendering activities and project delivery. For
example, compliance with the Supplier Code of
Conduct as noted above and achieving
secondary procurement benefits in the delivery
of projects. At least in the short term, suppliers
will need to upskill on the Rules and, in the
longer term, be in a position to comply with
obligations imposed on them pursuant to the
Rules. In the context of the well-documented
shortfall in resourcing in the industry, it will be
interesting to see how the public and private
sectors can resource to comply with these
requirements.
4. Standardisation. The industry has spoken
out about the need for standardised
construction documentation. As identified
above, Rule 65 indicates that Government will
be developing a suite a standardised
documentation for major projects. We look
forward to seeing the proposed approach on
standardisation, including recognition that, for
each contracting party, “one size” will not
necessarily “fit all”.
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BOOK REVIEW

GLOBAL CONSTRUCTION
SUCCESS
by Charles O'Neil
Reviewed by Catherine Green
Global Construction Success, authored by Charles
O’Neil along with 17 contributors who are each
impressive industry leaders, is a notable
contribution to the literature on construction
project management and is a significant book for
all who are working in the construction sector.
Too often we see the same mistakes being made
over and over within the construction industry
with calamitous outcomes for those actively
participating in the sector as well as other
everyday victims of construction projects gone
wrong.
Poor risk allocation and management (the all
important human element) in particular give rise
to serious disputes and often ultimately the
downfall of companies engaged in construction.
These are issues which appear with concerning
regularity such that all within the sector must take
stock, reflect, and develop a better way of
administering construction projects.
The first section of the book provides a clear
narrative of the current state of the construction
industry, commenting on globalisation, industry
trends and cycles, as well as regional trends which
have emerged in the Middle East, Asia Pacific,
Africa, the Americas, UK and Europe. In this section,
insightful commentary is also provided on a
number of key sub-topics such as common cases
of project failure and the use and abuse of
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construction supply chains.
The second section has a focus on people and
teamwork. Ultimately the success of a project will
be largely dependent on the people and teams
employed to deliver it. O’Neil’s analysis of the
obstacles to senior management and board
success are particularly insightful and indisputably
of key importance to those who seek to succeed
within the sector.
Having identified and analysed the key problems
and issues arising in the sector, Global Construction
Success goes on to provide readers with
recommendations for improving management
efficiency at all levels, including government,
corporate and project with the twin focus of
assisting the industry to become both more
efficient and less risky for all stakeholders.
In this book, O’Neil and his contributors, have
carefully distilled several lifetimes of experience
engaged in the construction sector to provide the
reader with an extraordinary collection of essays,
including references to real-world examples,
making the book a practical and easily digestible
narrative and analysis which can only assist the
reader to attain global construction success.
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Global Construction Success
By Charles O’Neil
(With Contributions from 17 Industry Leaders)

Charles O’Neil has over 40 years of international
experience in property development, steel
fabrication, design and construction, and asset
management. He specializes in Public Private
Partnerships, risk management and dispute
resolution and was Director of Asset Management
for Bilfinger Berger Projects, Luxembourg,
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more than 60 facilities in 8 countries.

Publication Date Feb 2019, 360pp
HB 978-1-119-44025-3 $147.95 AUD
e-Book: 978-1-119-44033-8 $118.99 AUD

Global Construction Success explores the importance that human dynamics play in risk management of
construction projects. Every time a project is structured, designed and built, personal behaviours and
inputs can either lead to success or be the cause of failure. With contributions from noted experts on the
topic, the book explores common causes of project failure, outlines the key factors of successful projects,
shows how to implement Public Private Partnerships, explores the different stages of structuring projects
and reveals what it takes to manage difficult client/contractor relationships. International case studies of
major projects clearly illustrate how communications and relationships can lead to helpful solutions to
commonly encountered challenges to achieve positive results.
Written for construction industry senior management in both the corporate and government sectors,
project management professionals, consultants and supply chain participants, Global Construction
Success includes material for minimizing risk and improving management quality and profitability when
working with international construction projects.
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Queensland’s Building Industry
Fairness (Security of Payment) Act
2017 – Is it Building Fairness?
By Albert Yeu
This article discusses the recent development of security of payment law in
Australia and compares the legal framework of the proposed security of payment
ordinance in Hong Kong.
Introduction
Internationally, the construction industry has been
seen to have imminent need to regulate timely
payment. Consequences of non-payment will
affect contractors, sub-contractors, their
employees and family. In Canada, the
Construction Lien Amendment Act 2017 received
royal assent on 12 December 20171 and became
law. The adjudication changes will come effective
by proclamation, tentatively on 1 October 2019. In
Australia, the Queensland’s Building Industry
Fairness (Security of Payment) Act 2017 (“BIF Act”)
received royal assent on 10 November 20172 and
its provisions on progress payments, adjudication
and subcontractors’ charges came into effect on 17
December 20183. On 21 May 2018, the Australian
government released John Murray AM’s final
report on the national review of security of
payment laws, recommending to adopt nationally
consistent security of payment laws mainly based
on the New South Wales security of payment
legislation. The interplay of the BIF Act and
Murray's report remains to be seen in the future.

Scope of Construction Contracts with
Project Bank Account
The first phase of the Project Bank Account (“PBA”)
regime is provided under Chapter 2 of the BIF Act.
It received proclamation on 22 February 2018 and
became effective on 1 March 2018. A PBA is
required for a government building contract
tendered on or after 1 March 2018 if the principal
for the building contract is the State or a State
authority that has decided a PBA is to be
established for the contract, more than 50% of the
contract price is for building work and the contract
price for the building contract is between $1
45

million and $10 million4. It also applies to an
amended building contract with an aggregate
increase of more than 30% of the original contract
price that becomes a building contract described in
s.14 BIF Act5. A “building contract” means a
contract or other arrangement for carrying out
building work in Queensland (whether or not the
contract or arrangement is also for other matters),
but does not include a subcontract6. The second
phase of the PBA regime will be expanded to apply
to the private sector as well subject to
proclamation.

Use of Project Bank Account
In not later than 20 business days after the main
contractor enters into the first subcontract7 , the
main contractor shall establish a PBA comprising
the following three trust accounts at the office or a
branch of a financial institution within
Queensland8:
1) A general trust account holds amounts paid
under the main contract, paid under a
subcontract with a subcontractor beneficiary or
authorised to be deposited by regulation9. The
main contractor then withdraws using
electronic transfers10 from this trust account
only for the purpose of:
a) paying a subcontractor beneficiary an
amount that the main contractor is liable to
pay the subcontractor under a subcontract of
the building contract11;
b)
pPaying the main contractor an amount that
the principal is liable to pay the main contractor for
work done under the building contract, excluding
payment for subcontracting works ; or
c)
rReturning an amount paid in error by the
principal ; or
www.buildingdisputestribunal.co.nz
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b) paying the main contractor an amount that
the principal is liable to pay the main
contractor for work done under the building
contract, excluding payment for
subcontracting works12;
c) returning an amount paid in error by the
principal13;
d) transferring an amount to another trust
account as required under Chapter 2 of the
BIF Act14; or
e) making another payment prescribed by the
regulation15 .
Before withdrawal from the general trust account
to pay itself or to make another payment
prescribed by the regulation, the main contractor
shall ensure that there are sufficient amounts to
pay all subcontractor beneficiaries16 after the
withdrawal. If there is insufficient amount
available in the general trust account to pay the
amount to the subcontractor beneficiary, the main
contractor shall deposit in to the general trust
account the shortfall to make up the sufficient
amount17.
2) A retention account holds retention
amounts for a subcontract with a subcontractor
beneficiary. The main contractor shall ensure
www.buildingdisputestribunal.co.nz

that a retention amount for a subcontract with a
subcontractor beneficiary is held in a retention
trust account18 and shall not withdraw from the
trust account unless the payment is made to the
subcontractor beneficiary of the amount
withheld under the subcontract, or to correct
defects in the building work or secure of the
subcontract19.
3) A disputed funds account holds amounts
the subject of payment disputes at the time
prescribed under the BIF Act20. A payment
dispute occurs under two situations:
(a) a subcontractor beneficiary gives the main
contractor a payment claim for a progress
payment under s.75 of the BIF Act, the main
contractor gives to the subcontractor
beneficiary a payment schedule for the
progress payment, the main contractor
prepares a payment instruction to pay an
amount from a trust account to the
subcontractor beneficiary for the progress
payment but the amount stated in the
instruction is less than the amount the main
contractor proposed to pay under the
payment schedule ; or
46

BuildLaw | April 2019

payment but the amount stated in the
instruction is less than the amount the main
contractor proposed to pay under the
payment schedule21; or
(b) the main contractor becomes liable to pay
the subcontractor beneficiary the amount
claimed in the payment claim22 because he
fails to give to the subcontractor beneficiary a
payment schedule23.

and
3) regular use of security of payment
endorsements on invoices may assist in
ensuring that claims are made promptly and
serve as a means of ensuring that contractors
are not being discriminated against.
Removing second chance payment schedule
The BCIP Act provides that if a claimant intends to
start proceedings to recover an unpaid portion of
the claimed amount as a debt owing to the
Payment Disputes
claimant, or apply for adjudication of the payment
The BIF Act Chapters 3, 4 and 5 were effective on
claim, the claimant must first give the respondent
17 December 2018 and repealed the Building and
notice of the claimant’s intention to take the
Construction Industry Payments Act 2004 (“BCIP
28
Act”) and the Subcontractors’ Charges Act 1974 to action . The respondent may then serve a
payment schedule on the claimant within 5
improve the construction payment regime and
business days after receiving the notice29 . This
subcontractors’ charge requirement, aiming to
notice requirement was recommended in the
shape a better economy and construction
Wallace Review30, which states in relation to the
productivity. Some key amendments of the BCIP
(then) Queensland Act:
Act are:
“… for a claimant to be able to proceed to make
Endorsement of payment claims
an application for summary judgment to a court
The BCIP Act provides that a payment claim must
without first giving the respondent a ‘second
state that it is made under the BCIP Act24. In the BIF
25
chance’ to provide a payment scheduled is
Act, a payment claim is a written document that:
unfair. Section 19 [of the (then) Queensland Act]
1) identifies the construction work or related
should be amended to provide the requirement
goods and services to which the progress
that a claimant pursuant to s.19(2)(a)(i) of the
payment relates; and
BCIPA, must first provide the respondent with a
2) states the amount (the claimed amount) of
‘second chance’ to provide a payment schedule.”
the progress payment that the claimant
In
the
BIF Act, this notice requirement is no longer
claims, is payable by the respondent; and
required31. Split views were obtained from
3) requests payment of the claimed amount;
stakeholders as stated in the Murray Report.
and
Feedback was that the consequence of having the
4) includes the other information prescribed
‘second chance’ payment schedule would
by regulation.
undermine the adjudication process because
Payment claims will no longer require
endorsement as payment claims under the BIF Act. respondents now have no incentive to respond to
payment claims32 . Murray concurred with the
A simple “tax invoice” may suffice as a payment
abolishment of the ‘second chance’ payment
claim26. Whilst this amendment appears to
schedule based on placing a higher priority onto
streamline the adjudication process, stakeholders
27
found this problematic for the following reasons : promoting the interests of claimants rather than
1) claimants are exposed to the potential risk providing more leeway to accommodate any
administrative oversights of respondents.
of inadvertent service of a payment claim
Respondents should put appropriate systems and
under the BIF Act when in fact they only
procedures in place to ensure that they are able to
intend the claim to have been made under
the contract and so potentially having served reply to a payment claim. This amendment will not
only operate fairly on claimants, but isare also
more than one payment claim for each
consistent with one of the key objectives of the
reference date;
security of payment legislation which is to
2) respondents who unwittingly fail to
encourage good payment practices in the
appreciate that a document forwarded by a
construction industry.
claimant is intended to be a payment claim
made under the BIF Act and, thus
inadvertently fail to provide a payment
schedule, are exposed to serious prejudice;
47
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schedule based on placing a higher priority on
promoting the interests of claimants rather than
providing more leeway to accommodate any
administrative oversights of respondents.
Respondents should put appropriate systems and
procedures in place to ensure that they are able to
reply to a payment claim. This amendment will not
only operate fairly on claimants, but is also
consistent with one of the key objectives of the
security of payment legislation which is to
encourage good payment practices in the
construction industry.
Creating a reference date at the date of
termination of a construction contract
In the BCIP Act, the rights to progress payments
rests on a valid reference date33 under a
construction contract. By definition, a reference
date means34 :
1) a date stated in, or worked out under, the
contract as the date on which a claim for a
progress payment may be made for
construction work carried out or undertaken
to be carried out, or related goods and
services supplied or undertaken to be
supplied, under the contract; or
2) if the contract does not provide for the
matter –
(i)
the last day of the named month in
which the construction work was first
carried out, or the related goods and
services were first supplied, under the
contract; and
(ii) the last day of each later named month.
The BIF Act clarifies this definition of “reference
date” so that in the event of termination of a
construction contract which does not provide for,
or purports to prevent, a reference date surviving
beyond termination, the final reference date for
the construction contract is the date the
construction contract is terminated35. The Murray
Report also recognised the need for this
clarification because of the judicial interpretation
of the reference date in the ACT Act36 in the case of
Southern Han37, where the judge stated:
“It makes little sense for (the claimant) to have a
continuing right to claim payment progressively
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under the contract when the contract is
terminated and any obligation to perform the
work under the contract has come to an end.”
Despite this clarification, stakeholders still found
the concept of a reference date very confusing38 .
For example, claimants are unclear whether a
payment claim given before or after the specific
date set out in the construction contract will be
regarded as a valid payment claim, in particular for
security of payment legislation giving claimant’s
the right to progress payments “from” each
reference date39 . There is also concern that
permitting a reference date to be determined or
worked out by reference to the time period set out
in a construction contract may undermine the
primary objective of promoting prompt payment.
Therefore, to avoid confusion of the interpretation
of “reference date” across different states, the
Murray Report recommends the abolishment of the
expression “reference date” and the legislation
should simply provide that a person who has
undertaken to carry out construction work or to
supply related goods and services under a
construction contract is able to make a payment
claim for every named month or more frequently if
so provided under the contract.
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Prohibition of new reasons for withholding
payment in an adjudication response if they
have not been raised in the relevant payment
schedule regardless of the amount in dispute
The BCIP Act model contains a unique two-tier
composition system of “complex” and “standard”
payment claims40. For a complex payment claim,
the adjudication response may include any reasons
for withholding payment whether or not those
reasons were included in the payment schedule
when served on the claimant41 . In the BIF Act, this
right is expressly prohibited ie, if a reason was not
included in the payment schedule42 the
adjudicator must not consider such a reason in the
adjudicator’s decision43 . Dividing views about the
need of this two-tier composition system have
been expressed across different stakeholders44 as
summarised below:
Reasons for supporting the two-tier system
• the two-tier system allows longer timeframes
and more opportunities to respond to a
“complex” claim;
• the two-tier system provides an effective
system for the rapid processing of small
payment claims while enhancing procedural
fairness for respondents in relation to more
complex claims; and
• the ‘one-size-fits-all approach’ will result in
significant injustice particularly to contracting
parties in complex matters.
Reasons for objecting to the two-tier system
• the two-tier system distinguishes payment
claims by their value only and negates the
nature of the claim being made or many other
factors affecting the complexity of the claim;
• there is no indication as to where claims
should or could be delineated by an arbitrary
value;
• low value disputes can give rise to complex
issues and high value disputes can involve
straightforward issues; and
• the two-tier system increases both the
parties’ costs and adjudicator’s fees because
of the elongated process.
On balance, the Murray report also recommended
that the two-tier system be abolished, but the
legislation should enable a respondent, in
appropriate circumstances, to make a request to
the adjudicator for additional time to respond to a
claimant’s adjudication application.
Limiting the size of the adjudication
applications and responses to be provided by
49

regulation
An adjudicator’s power to limit the size and volume
of adjudication applications and responses can be
found in the UK model45 used in the case of GPS
Marine Contractors Ltd v Ringway Infrastructure
Services Ltd [2010] EWHC 283 and the Malaysia
model46 used in the case of Emerald Capital (Ipoh)
Sdn Bhd v Pasukhas Sdn Bhd [2018]. Under the BCIP
Act, an adjudicator must be cautious in exercising
this express power which is not stated47. Under the
BIF Act, however, an adjudicator may disregard an
adjudication application or adjudication response
to the extent that the submissions or
accompanying documents contravene any
limitations relating to submissions or
accompanying documents prescribed by
regulation48. It remains to be seen whether this is
an adjudicator’s discretionary power or a
prescribed limitation in the proposed regulation.
The advantage of this power to limit the size and
extent of the parties’ submissions is to deter
ambush tactics, i.e. submission of large volume of
documents that makes it impractical for the
adjudicator to consider all the submissions properly
within the time limits. Unfortunately, an
adjudicator has no control over the proceedings
until after appointment when it is too late in
practice to limit the adjudication application. If the
claimant submits a voluminous adjudication
application, it would then be partial for the
adjudicator to limit the size and extent of the
adjudication response. A pre-defined limitation in
the regulation on parties’ submissions will
effectively assist an adjudicator in the conduct of
proceedings.
Extending the time to make an adjudication
application
In the BCIP Act, there are three ways for a claimant
to submit an adjudication application49 under the
following time limits:
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1) a respondent fails to serve a payment
schedule on time and fails to pay the whole or
any part of the claimed amount stated in the
payment claim – within 10 business days after
the date the respondent was required to
serve the payment schedule50. This time limit
is extended to 30 business days in the BIF
Act51 ;
2) a respondent serves a payment schedule
but fails to pay the full amount stated in it –
within 20 business days after the due date for
payment52 . This time limit remains
unchanged in the BIF Act53 ;
3) a respondent serves a payment schedule
but the scheduled amount is less than the
claimed amount stated in the payment
claim – within 10 business days after the
claimant receives the payment schedule54 . In
the BIF Act, this time limit is extended to 30
business days after the later of the due date
for the progress payment to which the claim
relates, or the last day the respondent could
have given the payment schedule 55.
The Murray Report finds these changes difficult to
reconcile with the key purpose of the legislation to
promote prompt payment. Given that the
www.buildingdisputestribunal.co.nz

claimant would be keen to obtain payment quickly,
it is sensible to require it to lodge its adjudication
application within 10 business days of receiving the
payment schedule. A period of 30 business days
would defeat the objective of having rapid
adjudication.
Penalty and Disciplinary Action
The BIF Act makes a significant amendment to
introduce penalties and disciplinary action under
the Queensland Building and Construction
Commission Act 1991 in cases where:
1. A respondent fails to give a payment
schedule within a time limit56 ;
2. A respondent fails to pay an adjudicated
amount57; and
3. A contractor who receives from its
subcontractor a copy of a notice of claim of
charge, fails to provide a written response
within a time limit58.
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Hong Kong Proposed SOPL Model
Comparing with the above reform of Queensland’s
security of payment law, Hong Kong appears to
take the following positions for its proposed SOPL
model:
1. PBA is not proposed;
2. A payment claim in the proposed Hong
Kong SOPL refers to “a statutory claim for
payment made under the proposed SOPL.
Making a payment claim will require certain
minimum criteria to be met in terms of the
content of the Payment Claim. For example,
details of the amount claimed, the relevant
work carried out and the basis of calculation
must be provided.59 ” It further states that a
payment claim must state the amount
claimed and provide a breakdown and details
of the relevant work, services, materials and
plant provided and the basis of valuation of
the same and/or provide a breakdown and
details of any other claims made under the
contract and the basis of calculation of the
same60. Whether a payment claim must also
state that it is made under the proposed
Hong Kong security of payment ordinance
will have an important consequence to all
future SOPL users;
3. Second chance payment schedule is not
adopted;
4. Parties to the contract are free to agree the
number of progress payments, when they can
be claimed and the basis of calculating
amounts due61 . A reference date may not be
the only benchmark for submitting a payment
claim;
5. To address ambush tactics, the adjudicator
shall be entitled to disregard any submission
or evidence or part thereof submitted by the
claimant to the extent that the adjudicator
considers the same comprises submissions or
evidence which the respondent was unaware
of at the time the notice of adjudication was
served and which should reasonably have
been served with the payment claim or
otherwise in advance of the notice of
adjudication and which cannot fairly be
considered and responded to by the
responding party in the adjudication 62. New
reasons will not be allowed in the
adjudication response if they are not raised in
the payment response subject to a
reasonableness test;
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6. It is uncertain whether the adjudicator has
the power to limit the volume and extent of
documents during the proceedings;
7. The time limit for initiating an adjudication
application is 28 calendar days from63 :
a)
Non-payment of an amount admitted
as due in a payment response; or
b)
Service of a payment response
disputing all or part of a payment claim and/
or identifying amounts to be set off against
or deducted from amounts otherwise due in
respect of the payment claim; or
c)
The failure of the paying party to serve
a payment response in relation to the
payment claim within the required time; or
d)
A dispute arising as to the time for
performance or entitlement to extension of
the time for performance of work or services
or supply of materials or plant under the
contract by one of the parties to the
contract.
Conclusions
Statutory regulation on timely payment in the
entire construction supply chain is imminent for
many countries having the construction industry as
the key driver of economic development. Hong
Kong and the different provinces of Canada appear
to be the countries adopting security of payment
law in the near future. Although common features
can be found in the different jurisdictions, each
jurisdiction aims at customising its own legislation
to provide maximum benefits and payment
protection to the domestic construction industry.
It is hoped that the Hong Kong security of payment
ordinance will come into effect in 2019 to
safeguard the interests of all the construction
practitioners in the supply chain.

www.buildingdisputestribunal.co.nz

BuildLaw | April 2019

End Notes
1. https://www.ola.org/en/legislative-business/bills/parliament-41/
session-2/bill-142 [accessed on 23 July 2018]
2. http://www.parliament.qld.gov.au/documents/tableOffice/
TabledPapers/2018/5618T796.pdf [accessed on 23 July 2018]
3. http://www.hpw.qld.gov.au/construction/buildingplumbing/
building/securityofpayment/Pages/SecurityPaymentSubcontractors.
aspx [accessed on 15 January 2019]
4. s.13 and s.14, Building Industry Fairness (Security of Payment) Act
2017
5. s.15, Ditto
6. s.8, Ditto
7. s.23(2)(b) and s.23(4), Ditto
8. s.23, Ditto
9. Building Industry Fairness (Security of Payment) Regulations 2018
10. s.24(1)(a), Building Industry Fairness (Security of Payment) Act
2017
11. s.31(1)(a), Ditto
12. s.31(1)(b), Ditto
13. s.31(1)(c), Ditto
14. s.31(1)(d), Ditto
15.s.31(1)(e), Ditto
16. s.32(1)(a), Ditto
17. s.30(2), Ditto
18. s.34(1), Ditto
19. s.34(2), Ditto
20. s.36(1) and s.36(2), Ditto
21. s.35(1), Ditto
22. s.77(2), Ditto
23. s.76(1), Ditto
24. s.17(2)(c), BCIP Act
25. s.68(1), BIF Act
26. s.68(3), BIF Act
27. Murray Report, paragraph 12.2
28. s.20A(2), BCIP Act
29. s.20A(3)(b), BCIP Act
30. Wallace, A. (2013), Discussion Paper: Payment Dispute Resolution
in the Queensland Building and Construction Industry – Final
Report, Queensland Building and Construction Commission,
Brisbane, May 2013.
31. s.78, BIF Act
32. Murray Report, paragraph 12.5
33. s.12, BCIP Act
34. Schedule 2, BCIP Act
35. s.67(2), BIF Act
36. Building & Construction Industry Security of Payments Act 2009,
Australian Capital Territory
37. Southern Han Breakfast Point Pty Ltd v Lewence Construction
Pty Ltd [2015] NSWSC 502
38. Murray Report, paragraph 11.1
39. s.12, BCIP Act and s.70, BIF Act
40. Schedule 2, BCIP Act
41. s.24(5), BCIP Act
42. s.82(4), BIF Act
43. s.88(3)(b), BIF Act
44. Murray Report, paragraph 7.6
45. s.13(g), The Scheme for Construction Contracts referred in s.114
(1), Housing Grant, Construction and Regeneration Act 1996
46. s.25(a), Construction Industry Payment and Adjudication Act
2012
47. s.26(2), BCIP Act
48. s.88(4), BIF Act
49. s.21(1), BCIP Act
50. s.21(3)(c)(iii), BCIP Act
51. s.79(2)(iii), BIF Act
52. s.21(3)(c)(ii), BCIP Act
53. s.79(2)(ii), BIF Act

www.buildingdisputestribunal.co.nz

54. s.21(3)(c)(i), BCIP Act
55. s.79(2)(i), BIF Act
56. s.76(1), BIF Act
57. s.90, BIF Act
58. s.128, BIF Act
59. Proposed Security of Payment Legislation for the Construction
Industry Consultation Document, Development Bureau, June 2015,
Chapter 3, paragraph 3
60. Proposed Security of Payment Legislation for the Construction
Industry Consultation Document, Development Bureau, June 2015,
Appendix A, paragraph 15(d)
61. Proposed Security of Payment Legislation for the Construction
Industry Consultation Document, Development Bureau, June 2015,
Chapter 3, Proposal 8
62. Proposed Security of Payment Legislation for the Construction
Industry Consultation Document, Development Bureau, June 2015,
Chapter 6, Timetable and Procedure, proposal 21 (g)
63. Proposed Security of Payment Legislation for the Construction
Industry Consultation Document, Development Bureau, June 2015,
Chapter 6, Timetable and Procedure, proposal 20

52

BuildLaw | April 2019

ABOUT THE AUTHOR
Chartered civil engineer and chartered
project management surveyor with
extensive experience in design and
construction of tunnel, bridge, highway,
water and flood prevention scheme in
Hong Kong.
Experienced in consultancy
procurement and tendering for a variety
of construction contracts.
Accredited NEC3 ECC Project Manager.

Albert Yeu

Experienced with NEC3 ECC,
remeasurement type, works order type,
lump sum with BoQ and design&build
contracts.
Legally trained arbitrator (HKIAC),
adjudicator, mediator and expert
witness in the UK, Malaysia, Australia
and Hong Kong.

Construction Arbitrator in engineering and construction disputes in general civil engineering
works, roads and drainage, water, bridges, tunnel and highway sectors.
Regularly appointed arbitrator, construction adjudicator and mediator.

To request the appointment of Albert Yeu, please contact the Registrar:

registrar@nziac.com

registrar@nzdrc.co.nz

To request the appointment of Albert Yeu, please contact the Registrar:
registrar@nziac.com

registrar@nzdrc.co.nz

www.nziac.com

www.nzdrc.co.nz

registrar@buildingdisputestribunal.co.
nz

BuildLaw

®

www.buildingdisputestribunal.co.nz

DISCLAIMER:
BuildLaw® is published by Building Disputes Tribunal. BuildLaw is a newsletter and does not purport to provide a comprehensive analysis of the
subjects covered or to constitute legal advice. BuildLaw is intended to promote and engender discussion, debate, and consideration of all
matters in relation to the development and application of construction law, the resolution of building and construction disputes, and the
processes that are used for the resolution of those disputes. Articles, commentaries and opinions are intended to raise questions rather than to
be emphatic statements on the subjects covered and the views expressed are the views of the author and are not necessarily those of the
directors, servants and agents of the Tribunal.
Information published is not guaranteed to be correct, current or comprehensive and the Tribunal accepts no responsibility for the accuracy of
any information published in BuildLaw and no person should act in reliance on any statement or information contained in BuildLaw. Readers
are specifically advised that specialist legal advice should be sought in relation to all matters in relation to, or in connection with, the subjects
covered and articles published in BuildLaw.

COPYRIGHT:
This issue of BuildLaw® and all material and information contained herein are subject to the full protection given by the Copyright Act 1994. In
many cases the copyright of individual articles remains the property of the author and articles and commentaries should not be reproduced
without first obtaining the express authorisation of the relevant third party copyright owner concerned. If you are in any doubt as to whether a
proposed use is covered by this licence please consult the Editor.
© Building Disputes Tribunal (NZ) Limited. All rights reserved

