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Introduction

[I]

The appellant, Donovan Drainage & Earthmoving Ltd, appeals Judge Sharp's

decision giving judgment in favour of the respondent, Halls Earthworks Ltd (in
liquidation). 1

Donovan had engaged Halls to undertake construction work on a

subdivision for which Donovan was the head contractor. The issue between the
parties was whether they had contracted on a lump-sum basis or a measure-and-value
basis. The Judge accepted Halls' argument that the contract was on a lump-sum
basis.
[2]

C

Donovan raised 15 points on appeal. The first was the general premise of the

appeal that the Judge was wrong to find that the contract was entered into on a lumpsum basis rather than a measure-and-value basis. The remaining grounds can be
conveniently summarised as follows:
a)

The Judge made an error of fact in finding that the head contract was
a lump-sum contract;

b)

The Judge's conclusion that the total price claimed by Halls included
a margin was against the weight of evidence which pointed to the
figure actually being the result of a mistake in adding line items;

c)

The Judge misinterpreted Donovan's letter to Halls 21 December
2005 as evidence of a lump-sum contract rather than a measure-andvalue contract;

d)

The Judge was not entitled to draw the inference she did that
Mr Donovan was happy with the price until he realised it contained a
large margin;

e)

The Judge misinterpreted and placed too much weight on Halls'
finance application to Nationwide which referred to its profit margin;
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f)

The Judge's credibility assessment of the witnesses Adrian Halls,
Andrew Bax and Allen Gordon could not be justified;

[3]

One witness, Mr Sweeney, had given evidence (then unknown to the Court)

on the basis of a success fee in the event of Halls prevailing at trial.

[ 4]

The approach to a general appeal such as this is explained in Austin Nicholls

& Co Limited v Stichting Lodestar.2 The appellant has the burden of satisfying the
appellate court that the lower court's decision was wrong. If the appellate court
reaches that conclusion, the appellant is entitled to a fresh assessment by the
appellate court.

(
Background and relevant principles

[5]

In late 2005 Donovan obtained the head contract for civil engineering works

for a residential subdivision in Whangarei. The principal was Blitzen Investments
Ltd. In November 2005 Donovan invited Halls to tender for part of the contract
works.

It sent Halls a draft contract schedule showing various line items that

Donovan had contracted to provide under the head contract but with Donovan's
prices removed. Greg McLeod of Halls completed the schedule, handwrote what
might have been subtotals at the foot of each page and inserted at the top of the first
page figures showing a GST exclusive figure of $557,811.58, the amount of GST

(

and a GST inclusive total (these two latter figures are not relevant for present
purposes). Donovan queried specific items where Halls' rates had differed from
Donovan's own rates. Halls provided a revised contract schedule which had only
handwritten totals at the top. The revised GST exclusive total was $550,070.50.
Donovan advised its acceptance of Halls' tender orally by early January 2006.
[6]

For reasons connected with the resource consent applications work did not

commence until July 2006. This is when the dispute between the parties began.
Donovan forwarded sub-contract documentation to Halls for signature in accordance
with the terms of the head contract. Halls, however, advised that the agreed price for

2
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the sub-contract was $557,811.58 (presumably intending to refer to $550,070.50 in
accordance with the revised schedule).

[7]

It was around this time that a quantity surveyor engaged by Halls,

Mr Sweeney, added up the amount on the revised schedule and found a difference of

$108,688.87 between the scheduled work items and the handwritten GST exclusive
total at the top of the page. On enquiring as to the difference he was told that it
represented "preliminary and general and margin" and he prepared the next payment
claim on that basis.
[8]

(

Donovan insisted that the contract had been on a measure-and-value basis

and that it had contracted on the basis of the various line items identified in the
revised contract schedule (which totalled $441,381.63 plus GST). Halls maintained
that the contract was on a lump-sum basis and the contract price was $550,070.50.
The parties referred their dispute to arbitration under the Construction Contracts Act
2002. The adjudicator determined that the contract was a lump-sum contract for a
fixed price of $550,070.50 plus GST. Donovan brought proceedings in the District
Court seeking a declaration that the sub-contract was on a measure-and-value basis.
[9]

The parties were agreed that the contract was reflected in Halls' revised

schedule. The question whether the parties had agreed on a lump-sum contract or a
measure-and-value contract required the Court to ascertain the meaning that the
I

\

document would convey to a reasonable person having all the background
knowledge reasonably available to the parties at the time they entered into the
contract. Such background knowledge would include "absolutely anything which
would have affected the way in which the language of the document would have
been understood by a reasonable man", provided it was reasonably available to the
parties at the time. 3
[10]

Previous negotiations between the parties and declarations of subjective

intent have always been and still are excluded from the background information the
Court can take into account. However, it would now appear from the Supreme
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Court's decision in Gibbons Holdings Ltd v Wholesale Distributors Ltd that the

parties' subsequent conduct can be taken into account, provided it is mutual or
shared conduct objectively capable of assisting in the ascertainment of the shared
intention of the parties. 4

Nature of the head contract

[11]

Donovan's position was that the head contract was a measure-and-value

contract and that any sub-contract would have been entered into on the same basis.
But the Judge found that:
... The evidence however reveals that whether it was treated as a measureand-value contract or not, the head contract was actually a lump-sum
contract ...

(

[12]

This finding was based on a letter from Lands & Survey Ltd (subdivision and

resource consent consultants) 15 June 2006 confirming Donovan's success as the
tenderer for the construction works on the subdivision. That letter stated:
The tendered price for the works is $1,063,108.31 inc GST.

[ 13]

Attached to the letter was the first schedule of the contract, clause 2.1.1 of

which recorded that the contract was a lump-sum contract.
[14]

Mr Donovan, however, asserted in his evidence that, although the contract

was originally agreed as a lump-sum contract, as the design progressed that
agreement changed and it became a measure-and-value contract. There was nothing
recorded in writing to that effect but Mr Donovan's evidence was supported by
Mr Bax, the engineer's representative on the head contract. He said that when he
became involved in the contract in early January 2006, it was being run on a
measure-and-value basis.
[15]

In addition, Donovan's general manager, Mr Gordon, said that Donovan was

asked for prices on the same basis as a measure-and-value contract and since the

4
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design had not been completed it was not possible to give a reasonable assessment of
volumes or quantities.

[ 16]

Mr Donovan also asserted that his employee, Mr Gordon, had made Halls

aware before starting work that the contract was a measure-and-value

contract.

Mr Halls, however, denied any such advice and Mr Gordon did not give evidence to
that effect. I note that Mr Halls was not responsible for the sub-contract tender and
Mr McLeod did not give evidence.

There is, however, no evidence that Donovan

made Halls aware of the nature of the sub-contract.

[ 17]

(

It is clear from the evidence that by January 2006 Donovan had already

obtained the head contract and the agreement between Donovan and Halls had also
been concluded by early January 2006. The letter from Lands & Survey, written six
months later, is not a contractual document. It was not written by either party and is
therefore not subsequent conduct by the parties to the sub-contract that could assist
in interpreting the sub-contract. The letter was therefore inadmissible and should not
have been taken into account at all. The weight of the remaining evidence clearly
did not support the Judge's finding that the head contract was on a lump-sum basis,
with both parties to the head contract confirming that it was on a measure-and-value
basis.

(

Did the GST exclusive total reflect a margin or was it the result of errors in
adding?

[ 18]

Donovan argued that the GST exclusive total on the first page of the revised

schedule was the result of errors by Mr McLeod in adding the "amounts" columns.
Halls argued that the figure reflected the total of the "amounts" columns together
with a margin. Donovan's approach to this issue relied in part on showing that
Mr McLeod had made errors in adding the "amounts" columns in the draft schedule
and had effectively carried through those errors to the revised schedule. Therefore,
the difference between the actual total of the "amounts" columns and the GST
exclusive total on the first page was more likely to be the result of arithmetical error
than the deliberate addition of a margin.

[ 19]

Mr McLeod, who now lives in Australia, did not give evidence. However,

Mr Bowden, for Donovan, conducted the following analysis of the schedules; in
Halls' draft schedule the "rate" and "amount" column was completed by hand with a
handwritten figure at the bottom of each page. Out of the six pages, three have totals
at the foot of them that reflect the actual total of the amounts shown on that page of
the schedule. The other three, however, have totals at the foot of the page which do
not reflect the total of the amounts. On page I there is a difference between the
actual total and the total shown of $11,0 I 0.

On page 4 there is a difference of

$48,907.50. On page 6 there is a difference of $1,170. The actual total of the line
amounts was $476,724.08 but the handwritten sub-totals came to $525,631.58.
Neither of those figures appeared anywhere but the GST exclusive total of

C

$557,811.58 shown on the first page of the schedule was so close to the total of the
incorrectly recorded sub-totals as to make it more likely than not that the incorrect
sub-total figure was the basis of the GST exclusive total.
[20]

In response to Halls' claim that the difference of $81,087.50 between the

$476,724.08 and $557,811.58 represented the added margin, Mr Bowden argued that
this was inconsistent with the way Mr Halls later explained his (and presumably
Mr McLeod's) method of preparing a schedule such as this, which was to include the
line item at cost and add whatever margin was desired to the sub-total at the bottom
of the page. Mr Bowden pointed out that, on this approach, no margin at all would
have been added to the sub-total at pages 2, 3 and 5, which exactly reflected the total

(

of the line items. On page 4 the difference between the correct and handwritten subtotal was $48,907.50. The similarity between that figure and the correct total on
page 6 of $47,207.50 suggests that Mr McLeod had mistakenly added the totals of
pages 4 and 6 together.
[21]

The Judge gave no real weight to this argument, which Mr Bowden submitted

was an error. Rejecting the expert evidence supporting Mr Bowden's argument as
unhelpful, the Judge held:
[26]
In particular, I found it of no assistance that the plaintiff's witnesses
attempted to take the Court on a lengthy and complicated arithmetical
analysis of Halls' schedules in order to prove its premise that the preliminary
and general and profit figure was not that but merely a mistake of
calculation. They could not prove such a thing since they did not create the

calculation, were not present at the time that the relevant schedules of
workings were composed, nor was their author (Greg McLeod) present to be
cross-examined.
Thus the plaintiffs premise was nothing more than
supposition which could not be proved on the balance of probabilities.

[22]

I do not think that the argument being advanced was merely supposition; had

the draft schedule been a contractual document, Mr Bowden's argument could have
had merit. However, the draft schedule was part of the pre-contractual negotiation
and therefore inadmissible. The contractual document was the revised schedule and
it was that which the Court was required to interpret.
[23]

The revised schedule, unlike the draft schedule, did not show handwritten

sub-totals on each page. It showed only the various line items and, on the first page,

C

a handwritten GST exclusive figure of $550,070.50, a GST amount and a GST
inclusive total of $618.829.31. Mr Bowden's argument could therefore not be
advanced in relation to the revised schedule. The question of whether the figure of
$550,070.50 was a mistaken attempt to record the total of the "amounts" columns or
whether it was a figure deliberately selected to reflect the "amounts" columns and a
margin had to be determined solely by reference to that document and the relevant
surrounding circumstances (which did not include the draft schedule for the reason
just given).
[24]

The fact that Halls had completed the schedule by including rates for each

line item did not indicate one way or the other whether the contract was a lump-sum
or measure-and-value; rates for line items might be given in both situations.
However, Donovan's second argument was that, by reference to its own prices on
the head contract and industry practice it was more likely than not that the rates for
the various line items already included a margin, therefore the difference was not
explicable as a margin.

Conversely, if the rates did not contain a margin the

difference between the total of the rates prices and the GST exclusive figure on the
first page was explicable as a margin.
[25]

The first piece of evidence on this issue came from Mr Halls, who said that

Mr McLeod had completed the schedule of quantities and given them to him to
review:

I specifically discussed the schedule with Greg. He confirmed that the prices
in the schedules had been inserted as a cost price. This meant the profit
margins such as set-up, insurance and general overheads had to be added. If

these sums were not added Halls would not have made a profit on the works.

[26]

There was no objection recorded to this hearsay evidence and I assume that it

was accepted that Mr McLeod was unavailable within the meaning of the Evidence
Act 2006.
[27]

Mr Gordon, Donovan's general manager, addressed this issue in his evidence.

He referred to a rate comparison (which document was not before me but apparently
formed part of the common bundle at trial) which set out prices at which Donovan
had obtained material and estimated labour costs.

(

I perceive the effect of

Mr Gordon's evidence to have been that by comparing the known materials and
labour rates used by the plaintiff with Halls' rates, a margin in each case would have
been available at between 5% and 20%. Mr Donovan gave evidence along the same
lines, identifying various examples of rates, known by him to be available in the
industry, with Halls' rates, which all suggested that there would have been a margin
built into Halls' rates.
[28]

However, this evidence was countered by Mr Bax, the engineer's

representative on the head contract, who said that Donovan had certified under the
head contract for payment of $615,158.74 plus GST for work completed by Halls.
In comparison, Halls had claimed for the same work the amount of $544,688.43 plus
GST. If Donovan had paid this amount its profit on this work would have been 13 %.
This would be within the industry standard of 10-15% profit margin. In comparison,
he calculated that Donovan's profit, in the event that it is liable to pay $441,252.44
(the actual total of the line items in the revised schedule), would be 39% which is
well over the industry standard.
[29]

In addition to Mr Bax's evidence, Mr Sweeney gave quite extensive evidence

aimed at establishing that, contrary to Mr Gordon's and Mr Donovan's evidence, his
rate comparison (which included a comparison by reference to the industry
handbook, Rawlinsons) showed that the rates used by Halls were well under the
industry average, suggesting a reflected costs only. I have to say that Mr Sweeney's

witness statements were quite unsatisfactory

m that there appeared to be more

argument and speculation than evidence.

[30]

The comparisons made by Mr Donovan, Mr Gordon and Mr Sweeney were

very difficult to reconcile. I felt unable to undertake that task adequately because I
did not have the exhibits on which some of these comparisons were based. The
Judge appeared not to have attempted a reconciliation at all. She seemed to be
influenced, however, by Mr Bax's evidence. Her findings in relation to the margin
argument were:
[28]
... the evidence reveals that if Halls is paid the amount for which
summary judgment was given in the High Court, Donovans will still have
made a a 15% profit on the sub-contract, the usual margin on a job such as
this (Andrew Bax's evidence accepted) to a contractor on a sub-contractor's
costs at the time being between 10 and 15%. This evidence was not
challenged by the plaintiffs witnesses.

(

[29]
Interestingly, if I had found that the contract was a measure-andvalue (in which case there would be no allowance for Preliminary and
General and margin) the profit to Donovans would have been 39%, a profit
rate which the evidence revealed as "good if you could get it". The actual
profit to Halls on this lump-sum contract would have been 24% without the
legal costs involved in all the litigation which has been occasioned over this
dispute.

[31]

Although a real issue was taken with Mr Bax's credibility (which I come to

later) there is no challenge to these findings and no challenge to Mr Bax's evidence
regarding the respective profit calculations. Although it would have been desirable
for the Judge to have referred in some way to the conflicting evidence on rates
comparison, given the confused state of that evidence it was unlikely to provide any
basis for determination of the issue. The evidence from Mr Halls that Mr McLeod
had told him the line items were based on costs only, coupled with Mr Bax's
evidence as to the probable profit on the respective positions, provides an adequate
basis for finding that, more likely than not, the line items did reflect costs only and
did not include a margin.
Letter 21 December 2005
[32]

The revised contract from Halls was provided in response to a letter from

Donovan 21 December 2005 ( effectively a counter-offer). The Judge attributed

some significance to this letter in concluding that Halls had quoted for a lump-sum
contract:
[27]
On the balance of probabilities I am satisfied that Halls quoted for a
lump-sum contract. On 21 December 2005 Donovans wrote to Halls stating
"Thank you for your price .... " Whilst Donovans queried some of the rates,
asking Halls to submit a further schedule (which Halls did with a varied
price at the top) I find that Donovans knew the basis upon which Halls had
quoted (i.e. lump-sum) and when ultimately the revised schedule with the
revised contract sum on the top was proffered Donovans was happy with the
price because there was a profit in it for them ...

[33]

Mr Bowden submitted that the Judge had failed to take account of the letter

as a whole and, by focusing on the opening words "thank you for your price" had

(

failed to properly appreciate the meaning of the letter.

[34]

The full sentence read:
Thank you for your price concerning these works. Some queries concerning
the rates that you submitted particularly where the rates differ significantly
from ours ...
Traffic management plans, insurance and management plans are our
responsibility as the head contractor ...

[35]

There followed a list of several items from the schedule in which Donovan

had advised its price (which would have been previously unknown to Halls) and
asked whether Halls would be interested in matching its price.

In the revised

schedule that was sent by Halls in response to that letter the rates on the queried

l

items had been changed from the draft schedule to match those proposed

by

Donovan.

[36]

Mr Bowden submitted that these changes to rates would only occur in the

context of a measure-and-value

contract. Mr Dale, for Halls, had no response to this

point. I consider that the Judge erred in placing weight on this letter as showing that
Donovan had appreciated that Halls' quote was on a lump-sum basis. It did not have
that effect.

Inference that Donovan had knowingly accepted a lump-sum offer

[3 7]

In evidence Mr Donovan said that although he checked the rates in the Halls'

quote "meticulously" he did not add them together to reach a total and assumed that
the figures at the top of the two schedules were, in fact, the total of the amounts
columns. On the basis of this evidence the Judge made the following finding:
[20]
What is also apparent from Mr Donovan's evidence is that it was not
until Donovans received Halls' Payment Claim No 2 which identified the
margin and he added the amounts column on the revised schedule, that he
ever queried the total price. Therefore the evidence justifies the inference
that Mr Donovan was quite happy with that price until he realised that it
contained a large margin.

(

[3 8]

Mr Bowden submitted that the evidence did not justify the inference drawn

by the Judge because Mr Donovan's evidence was clear that his only interest was the
rates for the individual items. He did not pay any attention to the total at the top of
the page, simply assuming that it was the total of the rates. I accept this submission.
[39]

It is obvious from Donovan's letter 21 December 2005 that he had carefully

reviewed the various rates proposed by Halls, and that his interest was obtaining the
best possible rate. An assumption that the total figure on the front of the schedules
reflected the total of the amounts columns was consistent with this. Further, this
evidence ought to have been considered in the context of the evidence I have already
referred to regarding Donovan's rates compared to Halls' rates.

(
[ 40]

Nor did the evidence regarding when the price was first queried justify the

inference that the Judge drew. Mr Bowden submitted that the first payment claim
made on 14 July 2006 was presented on a measure-and-value basis and it was not
until the second payment claim was received on 31 July 2006 that it was apparent
that a figure of $108,688.87 was being claimed for preliminary and general and
margm.
[ 41]

The fact that it was not apparent from the face of the revised schedule that a

figure of this size was included as margin is evidenced by the fact that Mr Halls
himself said that he did not realise there was a difference at the time he discussed the
schedule with Mr McLeod and Halls' consultant, Mr Sweeney, and only realised

there was a difference when he worked through the schedule himself and drew the
difference to Mr Halls' attention. In these circumstances, the fact that Donovan did
not query the price until July 2006 does not indicate anything about the state of the
parties' minds at the time they entered into this contract.

Nationwide finance application

[ 42]

One of the pieces of evidence that the Judge accorded weight in finding that

Halls had tendered on a lump-sum basis was a document prepared by Halls and
included its application for finance with Nationwide.
summary of the Blitzen sub-contract

(

This document showed a

and contained a breakdown

of the items

(metals, concrete, miscellaneous, drainage and hire equipment) and a summary of
labour costs.

At the foot of the summary was noted "contract price incl GST

$618,829.31" and "profit margin $100,063.44".

[43]

The figure shown as the profit margin was slightly over $100,000.

This

compares with the figure of $108,688.87 which Halls asserted throughout the trial
was the correct margin figure.

Mr Sweeney, Halls' expert witness, suggested that

the inconsistency was explicable by the apparent addition of GST to the expenses
figure prior to deducting that figure from the contract price to reach the profit margin
which is probably right (and which explanation the Judge accepted).

(

[ 44]

At [22] the Judge concluded that:
... The inclusion of a profit margin in the document indicates that Halls
believed they had entered into a lump-sum contract.

[ 45]

Mr Bowden, however, submitted that the fact that a profit margin is referred

to cannot, in itself, indicate whether the contract was a lump-sum contract or a
measure-and-value
of contracts.

contract because one would expect there to be profit in both types

This must be right.

But there is a more fundamental issue with this

letter. Like the Lands & Survey letter, it is evidence of subsequent conduct which
lacks mutuality. Further, it is offered solely as evidence of Halls' subjective belief as
to the basis on which it had contracted.
should not have been taken into account.

It was inadmissible on both grounds and

Credibility findings

[ 46]

Donovan challenged three credibility findings that the Judge made. The first

was her favourable assessment of Mr Halls:
[23]
I found Adrian Halls to be a thoroughly credible witness. His
evidence was consistent and he never deviated from the central proposition
of the defence case - that this was a lump-sum contract. He admitted that
because the calculations were all done by his employee Greg McLeod he
only knew the total price and not the specific amount of the preliminary and
general and profit margin until his consultant quantity surveyor Mr Ian
Sweeney pointed out the difference between the schedule of rates column
addition and contract price. He was just satisfied that it was a lump-sum
contract containing a profit margin and that Halls' price had been accepted
by Donovans.

C

[ 47]

The fact that Mr Halls had not been involved in the preparation of the

contract schedule and, judging from the fact that he missed the significant
arithmetical errors in the subtotals in giving approval to the final total, means that the
scope of relevant evidence that he could give was very limited. Indeed, the only
directly relevant piece of evidence he could give was his evidence that Mr McLeod
had confirmed to him that the prices in the schedule had been inserted at cost price.
[ 48]

Mr Halls could give other evidence that was of indirect relevance about how

lump-sum and measure-and-value contracts operate. But Mr Bowden submitted that
his evidence on these issues was inconsistent. For example, Mr Bowden pointed to
Mr Halls' evidence that a margin could only be contained in a lump-sum contract
(clearly wrong), that he knew there was a margin in the draft contract schedule and
what that margin was, but on the other hand he later said that he did not know what
the margin was but knew that there was one.

Mr Dale did not dispute these

inconsistencies in argument.
[ 49]

Whilst an appellate court is often hesitant to interfere with a credibility

finding in deference to the trial Judge's advantage of having seen and heard the
witness, it does seem to me that the inconsistencies and uncertainties in Mr Halls'
evidence did not justify the Judge's wholehearted endorsement of his credibility.
This leads to a concern that, given the limited amount of relevant evidence that

Mr Halls could give, the Judge's very favourable view of him may have led to
greater weight being placed on the defendant's position than was justified.

[ 50]

The second credibility finding that was under challenge was that of Mr Bax,

whom Mr Bowden submitted was hostile and unable to be effectively crossexamined. I was not directed towards any specific aspect of the notes of evidence
supporting that claim and a review of Mr Bax's cross-examination does not suggest
that he was evasive or refused to answer questions or gave any other indication of
being hostile. However, there were aspects of his evidence in which he was critical
of Donovan and on the question of margin in the Donovan rates discussed above, his
evidence did influence the Judge's view. Further, there was an issue over a meeting

C

alleged to have taken place between Mr Halls and Mr Gordon of Donovans in
December 2006 when payment to Halls was discussed. Mr Bax said he was present
and confirmed Mr Halls' evidence. Mr Gordon denied saying that payment would
be made. The Judge disbelieved Mr Gordon.
[ 51]

During the course of the trial Mr Bowden sought to cross-examine Mr Bax on

an arbitral award that had been given in arbitration proceedings between Donovan
and Blitzen. The arbitrator had made adverse findings against Mr Bax including
adverse findings on credibility issues. Mr Bowden submitted that admission of the
award was governed by s 14C Arbitration Act 1996, which permitted disclosure of
confidential information in certain circumstances, including if disclosure is in

l

accordance with a court order. Mr Bowden submitted that the arbitral award would
have been "substantially helpful" for the purposes of s 3 7 Evidence Act 2007.
[52]

I accept that the adverse findings against Mr Bax in the arbitral award were

relevant and ought to have been admitted for the purposes of cross-examination. On
the direct conflict between Mr Bax and Mr Gordon, the Judge preferred Mr Bax's
evidence. Clearly, the basis for a significant challenge to Mr Bax's credibility was
relevant to the assessment on this issue.
Mr Sweeney's success fee
[53]

Mr Sweeney was not party to any of the original contract negotiations and

became involved in 2006 but was later engaged by Halls. It was he who identified

the apparent errors in Mr McLeod's arithmetic.

It was he who queried them with

Mr Halls and who prepared the second payment claim which disclosed the extent of
the preliminary and general and margin figure.

[54]

Mr Sweeney was, however, called as an expert witness and gave extensive

evidence regarding the likelihood of the Halls' rates including margin. Although the
Judge said that she placed little weight on Mr Sweeney's evidence because it had
limited relevance, she nevertheless described Mr Sweeney as a "compelling expert
witness for the defence" and "Cedric Daniels for the plaintiff much less so".

It

emerged after the trial that Mr Sweeney, had agreed with Halls' on a success fee in
the event of Halls succeeding.

(

Mr Bowden was, understandably

very concerned

about this and submitted that, given the Judge's endorsement of Mr Sweeney as a
compelling expert witness, the entire judgment should be regarded as having been
obtained irregularly.

[55]

I have already commented on Mr Sweeney's evidence, which seemed to me

partisan on its face.

It is very undesirable to find an expert witness who stands to

gain beyond his or her usual fee in the event of success by the party retaining the
expert. It is expected that the Court will be made aware of any such arrangements so
that a decision can be made as to whether it will be admitted.5 However, because it
is clear that his evidence was not in fact the basis of the Judge's finding I am
satisfied that the outcome would have been the same even without Mr Sweeney's

(

evidence.

Conclusion on appeal against substantive decision

[56]

5

I have found that the Judge made the following errors:

•

Wrongly found that the head contract was on a lump-sum contract

•

Misinterpreted Donovan's letter to Halls 21 December 2005

Factortame Ltd v Secretary of State for the Environment, Transport and Regions (No 2) [2002]
EWCA CIV 932. See also discussion at paragraph 14.10 Ethics, Professional Responsibility and the
Lawyer (2nd ed)- Duncan Webb.

•

Wrongly inferred that Mr Donovan was happy with the total shown at

the top of the revised schedule as a lump-sum price.
•

Taking into account the Nationwide fnance application, which was
inadmissible.

[57]

However, notwithstanding these errors, I am not satisfied that the Judge's

conclusion that the sub-contract was concluded on a lump-sum basis was wrong.
Mr McLeod's hearsay evidence coupled with the evidence from Mr Bax regarding
the probable profit to Donovan was compelling evidence that the offer made in the
revised schedule was a lump-sum price and it was accepted by Donovans in that

C

form. Because there was no challenge to Mr Bax's evidence on profit the inability to
cross-examine him on the arbitral award had no effect on this conclusion.
Appeal against costs judgment
[58]

Halls sought indemnity costs on the judgment. The Judge did not consider

that indemnity costs were justified but did award increased costs of to reflect the
manner in which Donovan's case had been conducted. Costs on a 2B basis would
have been $43,072 and the Judge uplifted this figure to $80,000. In addition the
Judge ruled that the fee for Halls' expert witness (Mr Sweeney) could be recovered
completely as a disbursement ($14,724.32 GST exclusive) and that Donovan should

(

pay the costs of Hall's solicitors ($725 GST exclusive).

Donovan appeals this

decision.
[59]

An appeal against an order for costs is an appeal against the exercise of

discretion; the appellate court will only interfere if the Judge erred in principle, took
into account irrelevant considerations, failed to take account of relevant
considerations or was plainly wrong". In this case, the Judge's decision has to be
considered against the findings I have made in relation to the substantive decision.
[60]

The Judge was clearly influenced by her view that Donovan's counsel,

Mr Bowden, had needlessly prolonged the proceeding by his conduct:
6
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(8]
Whilst the plaintiffs conduct (as amplified below) came close, I do not find
that it acted vexatiously, frivolously, improperly or unnecessarily in commencing
this proceeding although the existence of both an adjudication under the
Construction Contracts Act and a· summary judgment in the High Court ought
perhaps to have convinced the plaintiff that its chances of success were poor.
(9]
However counsel for the defendant seeks to persuade the Court that there
are other reasons
justifying an order for indemnity costs. I am of the view that to
make such an order would be to unduly harshly penalise the plaintiff for the manner
in which its solicitor conducted its case.
[10]
Mr Bowden's conduct certainly extended the length of the trial by a number
of days. He also misdirected himself by discussing evidence with one of the
plaintiffs witnesses while under cross-examination (although later explained),
producing contract documentation late, strenuously arguing a misguided and
misconceived application to produce a confidential arbitration award between
different parties to the Court and cross-examine a defence witness upon it. He
needlessly prolonged the proceeding by repetitive and irrelevant cross-examination;
he was unduly argumentative with the Court and spent time on unnecessary and
irrelevant steps such as serving a Notice to Produce on the liquidator of the
defendant company requiring argument before the Court as to the foundation or
necessity for doing so.

(

(11]
Numerous issues were raised by the plaintiff; few were relevant. .. At the end
of the day, despite many days of hearing, the plaintiffs solicitor conceded that there
was only one issue to be determined and that was whether the contract was for a
lump sum or measure and value. That was the real issue to be tried. Had the
plaintiff isolated that one issue at the commencement of the hearing, valuable days
of hearing time would not have been wasted ...
[ 13]
This is a case which comes close to one of those where a Court might order
indemnity costs, particularly since Mr Bowden was warned on at least one occasion
of the costs implications which would follow if he continued to be argumentative
and to protract the proceedings. However, on balance, I have determined that it falls
just short of those categories of extraordinary proceedings where such an order
would be founded. However I consider there is a strong case for an increase in costs.
I therefore follow the Court of Appeal's guidance in Holdfast (supra) and uplift the
costs payable in 2 B proceedings noting that the defendant's costs are at a level
which virtually make its counterclaim (upon which I have given judgement)
uneconomic.

[ 61]

Mr Bowden responded to most of these criticisms.

He maintained that,

although he did speak to a witness under cross-examination, that was solely for the
purpose of identifying a document which Halls incorrectly claimed Donovan had not
disclosed, and which the Court had directed Donovan to produce. Although this
explanation was alluded to by the Judge it appears that it was nevertheless taken into
account in determining the costs issue.

[ 62]

Mr Bowden

denied that the application

reference to the arbitral award was misguided.

to cross-examme

Mr Bax by

This view is vindicated by my

conclusion that the award was relevant and that he should have been permitted to
cross-examine on it. This aspect should, therefore, not have been taken into account
in determining costs.

[63]

Mr Bowden denied that there was "irrelevant and pointless cross-

examination".

Although the Judge did not specify what aspect of the cross-

examination she was referring to, I suspect that it was mainly on the issue of the
apparent errors in the first schedule submitted by Halls. This aspect also took up a
considerable amount of time in Donovan's own evidence and submissions, as well as

(

in cross-examination. As is evident from my conclusion on the substantive decision
this entire aspect was irrelevant because the first schedule was not admissible.
[64]

In relation to the notice to produce served on the liquidator, Mr Bowden was

appropriate, particularly in light of subsequent disclosures and the fact that the
liquidator was asked to bring his file to court and did not. I agree that this aspect did
not justify increasing the costs.
[65]

Finally, Mr Bowden argued that Donovan should not have been required to

meet Mr Sweeney's fee, given the existence of the success fee agreement which
called into question the independence of the expert. Of course, the Judge did not

(

know of the success fee, which was discovered later. With the benefit of that
knowledge, however, I agree that it would be wrong to require to require Donovan to
contribute at all to the fee.
[ 66]

Mr Dale did not address any of these points. He did appear to criticise the

Judge's finding that the pleadings did not disclose an allegation of fraud but did not
advance any argument directed at the points on appeal.
[67]

The threshold for an order for increased costs was reviewed in Bradbury v

Westpac Banking Corp 7, where the Court of Appeal stated that "increased costs may
be ordered where there is a failure by the paying party to act reasonably". In light of
7
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my conclusions on the appeal against the substantive decision, it is apparent that Mr
Bowden's conduct was not as bad as the Judge perceived.

There is justification

the criticism that Donovan pursued a generally unmeritorious

in

case in the face of a

previous adverse outcome in the arbitration, and pursued points that were irrelevant
such as the significance of the first schedule. However, Halls itself is not blameless
either; it relied on evidence such as the Nationwide

application and Lands and

Survey letter that were not admissible and Mr Sweeney's

evidence was largely

irrelevant (even leaving aside the success fee).

[68]

Weighing all of these matters, I am not persuaded that this was an appropriate

case for increased costs.

C

Result
[ 69]

The appeal against the substantive judgement is dismissed.

[70]

The appeal against the costs judgement is allowed. The orders for both costs

and disbursements are quashed and substituted with an order that Donovan pay costs
in respect of the District Court hearing on a 2B basis, with reasonable disbursements,
though excluding any payment in respect of Mr Sweeney's fee.
[71]

(

Costs will follow the outcome in respect of each of the appeals. If counsel

cannot agree on the calculation they may file memoranda.

P Courtney J

