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Introduction 

[ 1] Before the Court is an application by the plaintiff for summary judgment in 

respect of sums said to be outstanding under a payment claim issued to the defendant 

by the plaintiff under a commercial construction contract. The unpaid part of the 

payment claim is said to be for $511,484.01 plus $63,935.50 GST. No payment 

schedule was served by the defendant in response to the payment claim. The 

plaintiff seeks to recover the unpaid amount claimed as a debt, together with interest 

and its reasonable costs in accordance with section 23(2) of the Construction 

Contracts Act 2002 ("the Act"). 

[2] The defendant accepts that the total sum of $178,486.40 plus GST is due in 

terms of this payment claim and does not oppose summary judgment being entered 

for this amount. An order to this effect is to follow. 

[3] The defendant maintains, however, that the balance of the payment claim 

totalling $332,997.61 plus GST is disputed. The present summary judgment 

application is opposed to this extent. 

Background Facts 

( 
[ 4] The plaintiff was the head contractor under a contract for construction work 

at a commercial site at 19 Blair Street and 8 Cambridge Terrace, Wellington. The 

defendant was the principal. The contract was represented by a written agreement 

dated 15 May 2007 which incorporated the general conditions of NZS 3910: 2003 

("the contract"). 

[5] The payment claim in question (claim number 11) was sent to the defendant 

as principal on 30 June 2008. It was for a total of $598,500.95 including GST. This 

figure included items which had previously not been agreed by the defendant as 

principal, as noted in a payment schedule served in response to the previous payment 

claim number 10. 



[6] The progress payment claim number 11 was sent to the defendant both by 

email and by fax on 30 June 2008. It was also sent to the defendant by courier on 1 

July 2008 the plaintiff says together with supporting documentation in respect of 

items which had been previously declined. 

[7] The period for sending a payment schedule to the plaintiff elapsed on 16 

July 2008, being 12 working days after the date of receipt of the payment claim as 

provided by section 12.2.4 of the general conditions in the contract. 

( 

[8] The parties accept that no progress payment schedule was sent to the 

plaintiff by 16 July 2008 ( or at all). 

[9] The amount claimed under progress payment number 11 therefore became 

due on 23 July 2008, being 17 working days after the date of service of the payment 

claim as provided by section 12.1.2( c) of the general conditions in the contract. The 

bulk of that payment claim has not been paid. 

[ 1 O] The plaintiff has therefore proceeded to apply for summary judgment here 

against the defendant on the grounds that: 

• In breach of contract, the defendant did not issue a progress payment schedule 

within 12 working days after receipt of progress payment claim number 11; C 
• The defendant became liable to pay the sum of $511,484.01 plus GST on 23 

July 2008 ($532,000.84 being the original payment claim, less $20,516.83 in 

respect of interest and fees awarded by an adjudicator to the defendant which 

was entered as a judgment in the Wellington District Court CIV-2008-085-218 

on 31 March 2008). In breach of contract, the defendant did not pay this sum 

of $511,484.01 plus GST on 23 July 2008 or at all. The plaintiff now claims 

this total sum as a debt due from the defendant. 



• The plaintiff also claims interest of $18,142.77 pursuant to clause 12.7 of the 

contract. Alternatively the plaintiff seeks statutory interest at the rate of 7.5% 

per annum. 

• Finally, the plaintiff seeks an award of actual costs incurred. 

[11] In opposing the plaintiffs summary judgment application, the defendant 

raises two main issues: 

a) Whether payment claim number 11 was validly served? The payment 

claim was served directly upon the defendant as principal. The 

defendant contends that there was an oral agreement made subsequent 

to and varying the contract to the effect that payment claims would be 

forwarded to the quantity surveyors appointed by the defendant. 

C 

b) Whether the plaintiffs were entitled to claim payment for items which 

had not been agreed in the previous payment schedule? 

(_ 

[ 12] The defendant acknowledged throughout that the plaintiff is entitled to issue 

a progress payment claim, and that upon receipt of such a claim the defendant is 

required to produce a payment schedule and make payment, as required by the 

contract and the provisions of the Act. However, the defendant states that progress 

payment claim number 11 was not issued and served in accordance with the varied 

terms of the contract. Therefore, this progress payment claim was not valid, and as 

such, the defendant has an arguable defence to the plaintiffs claim. 

[13] The defendant states that in May 2007 the contract was significantly varied 

by oral agreement between the parties. This is outlined in an affidavit in support of 

the defendant's opposition of Jan Christiaan Jacobus Schnetler ("Mr Schnetler") who 

is a director of the defendant and director of Iguana Project Managers Limited, the 

company appointed to the project as engineers. In this affidavit, Mr Schnetler states 

that a variation of the contract occurred at a site handover meeting in May 2007, 



such that the following varied procedure was now to apply to all matters, m 

particular to cost related variation orders and progress claims: 

"a) All progress claims or claims relating to costs were to be forwarded by 

the Plaintiff to Maltbys Limited as the appointed Quantity Surveyors for 

the contract. 

b) Maltbys Limited were responsible to address the issues in the progress 

claims and would submit a payment schedule to the Plaintiff and to 

myself on behalf of the engineer, Iguana Project Managers Limited. 

( 
c) The Plaintiff would then, based on the schedule provided, forward an 

invoice to Iguana Project Managers Limited. 

d) A cheque would thus follow from the Defendant as per the contract. " 

( 

[14] In his second affidavit filed in support of the defendant's opposition here, 

Louis James Ferreira ("Mr Ferreira"), a Quantity Surveyor formerly in the 

employment of Maltbys Limited, states that although he does not specifically recall 

what was said at the May 2007 handover meeting, he does recall a number of 

occasions since that meeting when it was agreed that all payment claims would be 

sent to Maltbys Limited for his attention. And in his first affidavit, Mr Ferreira 

deposes that progress payment claims 1 to 10 made by the plaintiff were sent to 

Maltbys Limited. Mr Ferreira confirms also that at the relevant time he had personal 

responsibility as an employee of Maltbys Limited in respect of this development. 

[15] As I have noted above, on 30 June 2008 the plaintiff sent progress payment 

claim number 11 directly to Mr Schnetler, by electronic mail, fax, and courier. This 

progress payment claim was not sent to Maltbys Limited. 



[ 16] Mr Ferreira states in his two affidavits that he was surprised not to have 

received progress payment claim number 11, as he had received all previous claims 1 

to 10. 

[ 17] The parties accept that progress payment claim number 11 repeated 

disputed amounts in the payment schedule issued in response to progress payment 

claim number 10. Mr Schnetler deposes that he did not respond to progress payment 

claim number 11 as he assumed that it had gone to Maltbys Limited for action in the 

same manner as the previous 10 claims. 

( 
[ 18] The defendant contends here that it is striking that a copy of progress 

payment claim number 11 was not sent to Maltbys Limited at all, particularly as this 

process was followed for the previous 10 progress payment claims. The defendant 

further suggests that requiring payment claims to be issued to the quantity surveyor 

Maltbys Limited was commercially sensible. Under all the circumstances here, the 

defendant suggests that forwarding progress payment claim number 11 to Mr 

Schnetler alone was improper, it indicates a lack of commercial responsibility on the 

part of the plaintiff and a lack of commercial reality. 

The Issues 

( [19] The principal issue here is whether progress payment claim number 11 was 

validly served. The claim was served directly on the defendant principal. The alleged 

oral variation in the contract provided for such claims to be forwarded to Maltbys 

Limited. 

[20] This raises the question as to whether the service procedures prescribed by 

the contract as varied (if indeed they were varied) are exclusive. The defendant 

submits that they are, and that the contract as varied must be complied with for a 

claim to be valid. The plaintiff submits that if the contract was varied as the 

defendant alleges, this would not exclude other valid procedures for serving claims 

as provided by the written contract or the Act. 



[21] Alternatively, if the variation did have the effect of requiring service on 

Maltbys Limited, instead of or in addition to service on the principal, then the 

variation is contrary to the Act. 

Counsel's Arguments and My Decision 

( 

[22] In seeking summary judgment here the plaintiff effectively relies upon old 

r 136(1) High Court Rules (now superseded by new r 12.2(1) High Court Rules) 

which states: 

"(I) The Court may give judgment against a defendant if the 
plaintiff satisfies the Court that the defendant has no defence to 

a claim in the statement of claim or to a particular part of any 

such claim. " 

[23] This rule requires that a plaintiff must satisfy the Court that a defendant has 

no defence. That was explained by the Court of Appeal in Pemberton v Chappell 

[1987] 1 NZLR 1 at p 3 as follows: 

l 
"In this context the words "no defence" have reference to the absence 

of any real question to be tried. That notion has been expressed in a 

variety of ways, as for example, no bona fide defence, no reasonable 

ground of defence, no fairly arguable defence. " 

[24] The Court of Appeal went on, at p 3, to state: 

"If a defence is not evident on the plaintiff's pleading I am of opinion 
that if the defendant wishes to resist summary judgment he must file 
an affidavit raising an issue of fact or law and give reasonable 

particulars of the matters which he claims ought to be put in issue. In 

this way a fair and just balance will be struck between a plaintiffs 

right to have his case proceed to judgment without tendentious delay 

and a defendant's right to put forward a real defence. " 



[25] Under old r 136(1) (and new r 12.2(1)) the onus is on the plaintiff to satisfy 

the Court that the defendant has no defence to the claim: McGechan on Procedure 

para HR136.04. 

[26] It is also clear that a Court is entitled to take a robust approach to cases 
involving summary judgment and to dismiss defences which do not stand up to 

scrutiny: Bilbie Dimock Corporation Ltd v Patel [ 1987] 1 PRNZ 84, at p 85-86; and 

McGechan on Procedure para HR136.08. 

( 

[27] But, summary judgment is not to be granted where there is a credible 

dispute between the parties since questions of credibility can be determined only 

when a witness is properly examined and cross-examined and the summary 

judgment procedure does not permit that method of testing allegations: Busch v Dive 

and Marine Tours Ltd (HC AK 19 February 1987, Hillyer J, CP1578/86). 

Service Provisions in The Construction Contracts Act 2002 ("the Act") 

[28] The Act applies to the contract between the parties here. Section 12 

prohibits contracting out of the Act, stating: "This Act has effect despite any 

provision to the contrary in any agreement or contract". Section 20 provides that a 

payee may serve a payment claim on the payer. Section 80 deals with what will 

constitute sufficient service under the Act: 

(_ "80 Service of notices 

Any notice or any other document required to be served on, or given to, any 

person under this Act, or any regulation made under this Act, is sufficiently 

servedif- 

(a) the notice or document is delivered to that person; or 

(b) the notice or document is left at that person's usual or last known 

place of residence or business in New Zealand; or 

(c) the notice or document is posted in a letter addressed to the person at 

that person's place of residence or business in New Zealand; or 

(d) the notice or document is sent in the prescribed manner (if any)." 



[29] Regulation 9 of the Construction Contracts Regulations 2003 ("the 

Regulations") further provides: 

"9 Additional modes of service 

(]) In addition to the modes of service specified in section 80 of the Act, any 

notice or any other document required to be served on, or given to, any 

person under the Act or these regulations is sufficiently served if- 
(a) it is sent by fax; or 

(b) it is sent by email or other means of electronic communication and 

the requirements of regulation 10 are met. " 

( Service Provisions in the Contract 

[30] In the contract, the general conditions provide in Section 15.1.2: 

l 

"Any document which is to be served upon the Principal, the Contractor or 

the Engineer under the contract shall be sufficiently served if it is handed to 
that Person, or to their appointed representative, or delivered to their 

. address as stated in the Contract Documents or as subsequently advised in 

writing. Except for payment claims, or for a notice given to the Principal 

under 13.3, 13.4 or 14.3.3, or any notice under the Construction Contracts 

Act 2002, every notice to the Principal shall be sufficiently given if it is given 
to the Engineer. " 

And in 15.1.4: 

"A copy of any notice by the Principal to the Contractor, or by the 

Contractor to the Principal shall at the time of its issue also be delivered to 

theEngineer. " 



[31] Addresses are stated for the Principal and the Engineer in the Contract 

Documents in Section 15 .1.2 of the special conditions as follows: 

"For the purpose of service of payment claims or notices, including any 

notice under the Constructions Contracts Act 2002, the postal address of 

(a) The Principal is: Ecosse Afrique Enterprises Ltd. 

For the Attention of Mr Jaco Schnetter 

( Fax No: 04 383 7379 

(b) The Engineer is: Iguana Project Managers Limited, PO Box 25254, 

Wellington. 

For the Attention of Mr Jaco Schnetler 

Fax No: 04 383 7379 

( 

[32] Turning now to the alleged contract variation, the plaintiff argues that if the 

variation required service on Maltbys Limited instead of or in addition to service on 

the defendant as principal, that would be contrary to section 20 of the Act, noted 

above and would undermine section 80 and regulation 9 ( outlined at paras. 28 and 29 

above), by attempting to invalidate methods of service which these provisions say 

are valid. Because section 12 prevents contracting out of the Act, the defendant 

cannot claim that the method prescribed by the variation is the only valid method, to 

the exclusion of the methods prescribed in section 80 and regulation 9. 

[33] In response the defendant argues that prescribing a method of service does 

not amount to contracting out of the Act. 



If the contract variation had the effect of requiring service on Maltbys Limited, 

was the variation then contrary to the Act? 

[34] In my view, prescribing a method of service does not amount to contracting 

out of the Act, contrary to section 12 of the Act. This was clearly established in 

Winslow Properties Ltd v Wooding Construction Ltd HC AK 14 December 2006 

CIV-2006-404-4969. In that case, the appellant argued that a contractual provision 

requiring service on the payer's engineer, rather than the payer directly, was contrary 

to section 20 of the Act. Cooper J found that such a contractual provision was not 

contracting out of the Act's requirement to serve a payment claim on the payer, 

stating: 
( 

"[25} I can see no reason of principle or policy that would justify the 

appellant's approach. If the parties to a written contract such as this agree to 

a service provision such as the one in issue, they presumably do so for 

reasons of convenience and efficiency in the application of the machinery 

provisions of the contract. Other than her assertions that a strict approach 

was required, Ms Holland gave no reason why the Act should be applied so 

as to defeat the plain intention of the parties in respect of a matter which is 

entirely "procedural" in nature. " 

( Did the contract variation change what amounted to sufficient service? 

[35] The plaintiff argues that the variation could not have changed what 

amounted to valid service under the Act. Section 80 of the Act, and regulation 9 of 

the Regulations, provide a number of different ways in which claims can be validly 

served. There is no doubt that the plaintiff complied with section 80( c) and 

regulations 9(1)(a) and 9(1)(b). The defendant submits the variation of the contract 

effectively required service in accordance with section 80( d) - to Maltbys Limited as 

prescribed by the contract. 



[36] As to this question of whether valid means of service under the Act can be 

restricted through contractual arrangements, there are two apparently competing 

High Court authorities. 

( 

[3 7] The plaintiff relies on the decision of Venning J's in West City Construction 

Ltd v Timothy Laird Edney (2005) PRNZ 94 7, which was concerned with service 

under section 80(b) of the Act. In that case, the plaintiff had left the claim in the 

office of the defendant, but the defendant denied receipt. Venning J stated at 

paragraph 35: 

"Next, the provisions of s 80 are not mandatory. As Mr Wilson accepted 

during the course of submission, s 80 provides a means by which a party may 

satisfy the Court on an evidentiary basis that proceedings have been served. 

!fa party complies withs 80 then there can be no dispute that the notice has 

been properly served. However, the provisions are not mandatory nor 

exclusionary. If a document is served on a party by another means and the 

evidence satisfied the Court that the document has come to the attention of 

that party then that is sufficient proof of service. " [ emphasis added] 

[38] This dicta would seem to suggest that there can be no dispute as to valid 

service if a provision of section 80 has been complied with. It is accepted that the 

plaintiff in this case has complied with section 80( c ). As such the plaintiff claims 

that regardless of any agreement to provide service in an alternative way, the other 

options under section 80 and the Regulations are still valid. Therefore, the plaintiffs 

service under section 80(c) and regulation 9(1)(a) and 9(1)(b) cannot be said to be 

invalid. 

[39] The defendant in turn relies on the decision of Fogarty J in Trevor Bills v 

Arnold Jensen (2005) Limited HC CHCH 10 October 2008 CIV-2008-409-1349. The 

defendant in that case had prescribed, through his solicitors, that correspondence was 

to be sent to the solicitors, not to the defendant personally. A payment claim was 

later sent to the defendant while he was overseas. Once he returned from overseas he 

discovered the payment claim and had his solicitors prepare a payment schedule. 



Due to the late receipt of the claim, the payment schedule was out of time, and the 

plaintiff proceeded to summary judgment based on non-compliance with the Act. 

[40] Fogarty J found that there was a prescribed manner of service pursuant to 

section 80(d) that service be on the defendant's solicitors and not the defendant 

personally. As such a prescribed method of service existed and Fogarty J found that 

the plaintiff could not rely on valid service under section 80(b) or ( c ). The 

unilaterally prescribed method was said to displace other methods of service under 

section 80. On this, Fogarty J said at paragraph 36: 

( 
"Section 80(a), (b) and (c) of the Act are a set of alternatives. However, 

depending on the factual context the prescribed manner of service may 

displace these. The term "prescribed" can include a prescription that this 

will be the only mode of service. A ''prescription " is not usually just another 

alternative. This must be the case when the parties have agreed to particular 

manner of service. " 

[ 41] In response, counsel for the plaintiff respectfully submits that Trevor Bills v 

Arnold Jensen (2005) Limited was incorrectly decided, on the following grounds: 

C 
• The judgment appears to ignore section 12 which precludes any contracting out 

of the Act (see paragraph 19 of the judgment); 

• The reference to "the prescribed manner" in section 80( d) is to the manner 

prescribed by law ( eg by statute) and not to an agreed method of service; 

• If, alternatively, a prescribed manner of service can include a method that has 

been agreed or imposed by one of the parties, there is nothing to show that this 

must exclude the use of any other effective method, including those set out in 

section 80(a), (b) or (c) or in regulation 9. 



These final two points were also raised in an application for leave to appeal to the 

Court of Appeal, which was rejected in Arnold Jensen (2005) Limited v Trevor Bills 

HC CHCH 26 November 2008 CIV-2008-409-1349. At paragraph 5 Fogarty J 

recognised that these were legitimate issues capable of bona fide and serious 

argument. Leave to appeal was declined however on the basis that the cost of appeal 

was not justified by the amount of money at stake, and that the particular facts 

involved meant it was not an ideal case to test section 80. 

[ 42] The plaintiff further submits that Trevor Bills v Arnold Jensen (2005) 

Limited can be distinguished on its facts: 

( 
• In that case, the sum claimed was already disputed; 

• The principal in that case was a residential home owner. This case concerns a 

commercial construction contract; 

• The principal in that case was overseas when the payment claim was sent, and 

did not get back in time to send a payment schedule. In this case, the payment 

claim was sent to and brought to the attention of the principal as paying party; 

• It was held in that case that the principal had prescribed a method of service so 

( that no other method of service was effective. In this case, the parties agreed that 

the claims would be forwarded to Maltbys Limited, but there was no prescription 

against using other methods of service; 

• In that case, the effect of the contractor's failure to comply with the prescribed 

method of service was that the payment claim was not brought to the attention of 

the principal until it was too late to serve a payment schedule. This feature is not 

present in this case. 



[43] In contrast to the plaintiffs claim that Trevor Bills v Arnold Jensen (2005) 

Limited can be distinguished, the defendant argues that this case is to be preferred to 

West City Construction Ltd v Timothy Laird Edney, as only the former deals with the 

question of prescribed methods of service. It is the effect of prescribing a method of 

service which is at the heart of this case, and that is not explicitly addressed in the 

former case. 

Discussion 

C 
[44] At the outset I must remind myself that the application before the Court is 

for summary judgment. The plaintiff has the onus of satisfying the Court that the 

defendant has no defence to the claim made. 

[ 45] With this in mind, I tum to address the issue of whether progress payment 

claim number 11 was properly served. Considering first the plaintiffs submission 

that Trevor Bills v Arnold Jensen (2005) Limited was incorrectly decided, I do not 

consider that Fogarty J's failure to consider the effect of section 12 of the Act is of 

particular relevance to the applicability of his judgment in this case, for reasons set 

out at paragraph [34] above. 

[ 46] Also, I take issue with the plaintiffs submission that the reference to "the 

prescribed manner" in section 80( d) refers exclusively to a manner prescribed by 

law, excluding a manner prescribed by agreement between the parties. Black's Law 

Dictionary (81h ed, 2004) at p 1220 defines the relevant meaning of "prescribe" as 

"to dictate, ordain, or direct; to establish authoritatively (as a rule or guideline)". 

The New Zealand Oxford English Dictionary (2005) at p 890 defines the relevant 

meaning of "prescribe" as "lay down or impose authoritatively". There is no reason 

to think that "prescribed manner" does not include prescribed by contract. If 

Parliament intended to restrict the scope of section 80( d) in such a way, more 

specific wording might be expected. 



[ 4 7] The crux of the present case, and of the perceived inconsistency between 

the two High Court cases discussed above, is whether a prescribed manner of service 

must exclude the use of any other effective method, including those set out in the Act 

and Regulations. The implication from West City Construction Ltd v Timothy Laird 

Edney is clearly that it cannot. Fogarty J in Trevor Bills v Arnold Jensen (2005) 

Limited clearly found that it did, at least with regard to wording of the prescription in 

that case. 

C 

[ 48] This matter is not clear on the face of the Act. However, my initial view at 

this early stage of the present proceeding is that, having regard to the general 

purposes of the Act, the analysis in Trevor Bills v Arnold Jensen (2005) Limited is 

the one to be preferred. 

( 

[ 49] The purpose section of the Act is contained in section 3, which states: 

3. Purpose 

The purpose of this Act is to reform the law relating to construction contracts 

and, in particular,- 

(a) to facilitate regular and timely payments between the parties to a 

construction contract; and 

(b) to provide for the speedy resolution of disputes ansmg under a 

construction contract; and 

( c) to provide remedies for the recovery of payments under a construction 

contract. 

[50] The importance in particular of regular and timely payments in the 

construction industry has been emphasised by the Court of Appeal in George 

Developments Limited v Canan Construction Limited 12 April 2005 CA244/04, para 

41; and by the House of Lords in Gilbert-Ash (Northern) Ltd v Modern Engineering 

(Bristol) Ltd [1973] 3 All ER 195,214. 

[ 51] The submission from counsel for the defendant, that the arrangement agreed 

between the parties requiring all payment claims to be sent directly to the quantity 

surveyors, who presumably have the expertise needed to best deal with such matters, 



makes good commercial sense and has some attraction. It has the flow-on effect that 

it allows a developer company such as the defendant to focus its energies on its own 

expertise and to have confidence through its contractual arrangements that the strict 

payment regime under the Act is being dealt with by appropriate experts. 

C 

[52] As I see the position, it would be contrary to the purposes of regular and 

timely payments, and speedy resolution of disputes, if the Act allowed one party to a 

construction contract to unilaterally and without notice ignore a commercially 

sensible contractual service arrangement agreed between the parties and instead for 

the first time to employ different and other service options. That is especially so in a 

case such as this, where what is said to be the agreed prescribed method it seems had 

been in place and functioning properly for some time for each of the ten previous 

progress payment claims under the contract. 

[53] And as such, when a particular method of service is prescribed by the 

parties, in my view, a reasonable argument is open that such method may be 

exclusive, and may displace service options which are otherwise specified in the Act 

and Regulations. Whether a prescription has this effect however will always depend 

on the facts of a particular case and the details of the prescription. And it seems 

clear from Marsden Villas Ltd v Wooding Construction Ltd [2007] 1 NZLR 807 that 

experienced parties by unequivocal agreement may include progress payment 

provisions in their construction contract to the exclusion of default provisions in the 

Act. 

[54] A further argument was advanced for the plaintiff to the effect that, in the 

present case, unlike the prescription that was present in Trevor Bills v Arnold Jensen 

(2005) Limited, the particular prescription here did not exclude other methods of 

service. It is argued that the variation alleged by the defendant refers only to the need 

to forward claims to Maltbys Limited, rather than stating specifically that Maltbys 

Limited is the agent of the defendant and that Maltbys Limited is to be served in 

addition to or in the place of the defendant. A similar argument however was also put 

forward and rejected in Trevor Bills v Arnold Jensen (2005) Limited at paras. [33] 

and [35]: 



"{33} Turning to the letter of Baycorp, Mr Marsh pointed out that at best the 

letter to Baycorp states that any further correspondence from Baycorp 

should be directed to Cavel! Leitch. He submitted that it does not purport in 

any way, shape or form to state that service of any proceedings or other 

notices should be served on Cavel! Leitch. It does not even state that Cavel! 

Leitch is authorised to accept service of any proceedings and so cannot 

amount to a "prescribed manner" as set out ins 80(d) of the Act. 

C 
[35} I agree with the submissions of Ms Dwight that a more substantive 

analysis should be taken to the correspondence from Cavel! Leitch. In my 

view Arnold Jensen and their debt collector, Baycorp, could be under no 

illusions that the Bills family had instructed solicitors ... " 

( 

[55] On the facts before me, the defendant has done enough to raise an arguable 

defence that, despite the fact that progress payment claim number 11 was 

acknowledged to be received by the defendant, the contract as varied prescribed a 

method of service to the exclusion of other methods, and in serving progress 

payment claim number 11 the plaintiff did not comply with this method. It must be 

said that the lack of documentation before the Court surrounding the alleged 

variation is disappointing. Nevertheless, having found it to be arguable that such a 

variation is capable of excluding other methods of service, disputes about the detail 

and substance of that variation are not matters which can be suitably dealt with on 

summary judgment. 

[56] Although given my decision here, there is no need for me to specifically 

deal with the second issue raised by the defendant and noted at para 11 (b) above, 

(that is, whether the plaintiffs were entitled to claim payment for items which had 

not been agreed in the previous payment schedule) for completeness on this point, I 

would simply refer to the decision of Asher J. in Marsden Villas Ltd v Wooding 

Construction Ltd (at paras. 60 and 67). Like the conclusion reached by Asher J., in 



that case, nothing in the contract here or the Act would appear to prevent the plaintiff 

from doing so or invalidate his progress payment claim number 11 in this case. 

Result 

[57] The plaintiff's application for summary judgment as to the $332,997.61 plus 

GST balance of its payment claim number 11 is declined. 

C 

[58] As noted in para [2] above, the plaintiff's application for summary 

judgment does succeed in part however with regard to its claim for the sum of 

$178,486.40 plus GST. These sums are not disputed. 

[59] An order is now made granting summary judgment to the plaintiff against 

the defendant for: 

(a) The sum of$178,486.40; 

(b) GST on this sum; 

(c) Interest on these sums at the rate specified in clause 12.7 of the 

contract from 23 July 2008 to the date of final payment. 

(_ 
[60] As to costs, the plaintiff has partly succeeded and partly failed in its present 

summary judgment application and in my view the usual course whereby costs are 

reserved until a final determination of the plaintiff's claim (as set out in NZ! Bank 

Ltd v Philpott [1990] 2 NZLR 403) should prevail here. 

[61] Accordingly, costs are reserved. 

'Associate Judge D.I. Gendall' 


