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Introduction

[ 1]

The

plaintiff,

Construction"),

Herbert

Construction

seeks summary judgment

Company

against

Limited

the defendant,

Toogood ("Mr Toogood") for an alleged debt of $71,522.06.

("Herbert
Mr Michael

This claim relates to

building contracts for the construction by Herbert Construction of an aircraft hangar
and related administration building at Napier Airport.

It is argued that Mr Toogood

is liable for the amount, as a trustee of the Riverton Trust as owner because he failed
to provide a payment schedule under the Construction

Contracts Act 2002 with

respect to two final payment claims that were made by Herbert Construction under
these two separate construction contracts with the Riverton Trust.

C

[2]

The application is opposed by Mr Toogood.

Background Facts
[3]

On 23 April 2009, Herbert Construction entered into the first construction

contract ("the Agreement").

It was to build an aviation hangar said to be for Skyline

Aviation at Napier Airport,

The Agreement on Strata Group Engineering Limited

forms was headed
Tender)".

"Second

Schedule

- Contract

Agreement

(Acceptance

of

It was expressed to be between Herbert Construction as "the contractor"

and Riverton Trust as "the principal", and was signed by Mr Toogood on behalf of

(

the Riverton Trust. As well as being a trustee of Riverton Trust, Mr Toogood is the
sole director and a shareholder of a company known as Skyline Aviation Limited.

[4]

The Agreement incorporated a number of other documents into the contract.

These included the General Conditions of Contract NZS 3910:2003; a "Tender
Submission"

and various

tender

documents,

and "the Schedules

to General

Conditions of Contract". The "Invitation to Tender" included a document headed "l.
Schedules to General Conditions of Contract: First Schedule - General", which had
the purported effect of deleting the special conditions set out in NZS 3910:2003 and
substituting a number of special conditions in their place. The clause numbers were
stated to refer to the General Conditions.
follows:

Clause 12.2.1 provided specifically as

Progress claims shall be certified by the Principal's
copy of these shall be sent to the Engineer.

representative

on a monthly basis.

A

Final payment will be made upon issue of the practical completion certificate.

The engineer was to be Russell Nettlingham of Strata Group Consulting Engineers
Limited.
[5]

Confusingly, the "Invitation to Tender" appears to have been made on behalf

of Skyline Aviation Limited as the principal, and not Riverton Trust.

Herbert

Construction's tender was accordingly submitted to Skyline Aviation Limited.
Based on the affidavit evidence before me, however, it appears to be accepted that
the relevant contracting party as owner of the site was Riverton Trust, and I proceed

c·

on the basis that nothing turns on this confusion.
[6]

The parties then entered into a second contract to build an adjoining

administration building at the Napier Airport. There was no written agreement,
however, and it seems no engineer was appointed for this project. The "Invitation to
Tender" dated 15 April 2009 was made by Mr Toogood and included the following
statement:
We would envisage using either your own form of contract, Standard Master
Builders Contract or NZS3915 or NZS3902 (which does not make any provision for
an architect or engineer administering the contract).

[7]
(

On 3 February 2010, Herbert Construction wrote in an email to Mr Toogood

that "[ t]he terms of contract as instructed by Skyline in the letter dated 15 April 2009
was to use the Standard Masterbuilders Contract".
[8]

Between May and October 2009, Herbert Construction carried out the

necessary construction work on both the administration building and on the hangar.
The first progress payment claim for the hangar was served both on Riverton Trust
and on the engineer, Strata Group Engineers Limited. Herbert Construction claims
that it was subsequently instructed not to serve payment claims on the engineer, with
the result that only one progress payment schedule was issued by Strata Group
Engineers Limited. It appears that Mr Toogood then took upon himself the
management of the contracts for both the hangar and the administration building.

[9]

Matters under the contracts appeared to proceed reasonably satisfactorily.

Then, on 22 March 2010, Herbert Construction

served a payment claim on Mr

Toogood for the sum of $19,545.15 for final construction work with respect to the
hangar. The payment claim was headed "Progress Claim No 6" and was described as
a "final claim". It stated that it was made under the Construction Contracts Act 2002.

[10]

On the same day, Herbert Construction also served a payment claim on Mr

Toogood for construction work for the administration building. This claim was for
the sum of $51,976.91, and was headed "Progress Claim No 6 - Final Claim". The
claim included amounts that had formed part of an earlier payment claim, which it
seems had been disputed in part in an email dated 24 February 2010.

(
[11]

Mr Toogood did not pay Herbert Construction's final payment claims. On 29

March 2010, however, he sent a cheque for $3,029.26 to Herbert Construction "in
settlement" for the administration building. His letter referred to the email dated 24
February 2010, and stated "[y]ou have our response in relation to the hangar
contract".
[12]

On 22 April 2010, Herbert Construction served a statutory demand on

Skyline Aviation Limited with respect to the payment claims. On 27 April 2010,
Skyline Aviation Limited's solicitor informed Herbert Construction that the
construction contracts were in the name of Riverton Trust and not Skyline Aviation

(

Limited. Herbert Construction subsequently withdrew the statutory demand.
[13]

The present summary judgment application was then brought against Mr

Toogood as a trustee of Riverton Trust.
Counsel's Arguments and My Decision
[14]

Herbert Construction's case is that Mr Toogood has no defence to the claim

because he failed to provide payment schedules in response to the 22 March 2010
payment claims, with the result that the amounts claimed are debts due and owing
under s 23 of the Construction Contracts Act 2002 ("the Act"). Both parties here are
in agreement that the contracts are "construction contracts" in terms of s 5 of the Act.

[15]

One of the purposes of the Act, as described ins 3(a), is to facilitate regular

and timely payments between the parties to a construction contract. The importance
of such regular and timely payments lies in the need for "cashflow" in the building
trade: George Developments Ltd v Canam Construction Ltd [2006] 1 NZLR 177 at

185 (CA). Sections 20 to 24 set out the statutory regime for progress payments under
the Act. Importantly, section 23(2)(a) provides that a payer becomes liable to pay the
amount in a payment claim issued in accordance with s 20 if it fails to provide a
payment schedule within the required time. A payee cannot normally rely on
counterclaims, set-offs or cross-demands as a bar to recovery of a debt under s 23: s
79.

(

[ 16]

The application before me being one for summary judgment, I must be left

without any real doubt or uncertainty that the defendant has no defence to the
plaintiff's claim. The principles of summary judgment were summarised by the Court of
Appeal in Krukziener v Hanover Finance Ltd [2008] NZCA 187; [2010] NZAR 307 in the
followingway:
[26] The principles are well settled. The question on a summary judgment
application is whether the defendant has no defence to the claim; that is, that
there is no real question to be tried: Pemberton v Chappell [1987] l NZLR l;
(1986) 1 PRNZ 183 (CA), at p 3; p 185. The Court must be left without any
real doubt or uncertainty. The onus is on the plaintiff, but where its evidence is
sufficient to show there is no defence, the defendant will have to respond if the
application is to be defeated: Maclean v Stewart (1997) 11 PRNZ 66 (CA).
The Court will not normally resolve material conflicts of evidence or assess the
credibility of deponents. But it need not accept uncritically evidence that is
inherently lacking in credibility, as for example where the evidence is
inconsistent with undisputed contemporary documents or other statements by
the same deponent, or is inherently improbable: Eng Mee Yong v Letchumanan
[1980] AC 331; [1979] 3 WLR 373 (PC), at p 341; p 381. In the end the
Court's assessment of the evidence is a matter of judgment. The Court may take
a robust and realistic approach where the facts warrant it: Bilbie Dymock Corp
Ltd v Patel ( 1987) 1 PRNZ 84 (CA).

(

[17]

The defendant opposes summary judgment on a number of grounds. The

primary submission from the defendant is that, contrary to the plaintiff's position,
the final payment claims were in fact followed up with valid payment schedules in
terms of the Act. In addition, the defendant submits that the payment claim in
relation to the hangar was invalid because the plaintiff did not comply with its
service obligations. This submission is based on two grounds. The first is that the
plaintiff failed to serve the payment claims on the defendant's engineer, as required

by the parties' contract. The second is that the plaintiff did not send the payment
claims to the addresses specified in the contract. A further ground that is raised is
that the payment claims were invalid because they included claimed amounts for
previous periods.

[ 18]

In the course of the hearing, it became evident to me that both parties had

failed to address the question of whether, based on the contractual arrangements
between the parties, the claimed amounts were final payment claims due under the
contracts and the Act. Given my conclusion that this issue is of determinative
significance,

I propose to deal with this aspect of the case first, before briefly

addressing the parties' remaining arguments.

(
Were the claimed amounts due?
[ 19]

The parties agreed on certain arrangements for the process for progress

payments in their written contract for the hangar. Section 12 of the standard
conditions in the Agreement set out detailed provisions for payment claims and
schedules. Payment claims were to be submitted to the nominated engineer for
assessment, who would then be required to issue a certificate in the form of a
progress payment schedule within a prescribed time. The final payment claim was to
be dealt with as follows:
12.4

Final payment claim

12.4.1

Not later than two Months after the expiry of the Period of Defects Liability or
within such further time as the Engineer may reasonably allow the Contractor shall
submit to the Engineer a final account of all the Contractor's payment claims in
relation to the contract. This account shall be endorsed "final payment claim" ...

12.5. Final Payment Schedule
12.5.1

As soon as practicable after the receipt of the Contractor's final payment claim and
the issue of the Defects Liability Certificate, the Engineer shall issue a certificate in
the form of a provisional Final Payment Schedule to the Principal and a duplicate
copy to the Contractor ....

12.5.3 Within five Working Days of receiving any notice from the Principal under 12.5.2,
and in any event no later than 15 Working Days after the issue to the Principal of

the Engineer's certificate under 12.5.1, the Engineer (for this purpose acting as
agent of the Principal) shall issue a Final Payment Schedule ...
12.5.4 Should the
after the
Engineer
Payment
contract.

[20]

issue of the Final Payment Schedule be delayed by more than one Month
receipt by the Engineer of the Contractor's final payment claim, then the
shall immediately issue a statement of his or her reasons why such a Final
Schedule cannot be issued or otherwise dealt with in accordance with the
...

Based on cl 12.5.1, the final payment claim was to be provisionally certified

as soon as possible after the issue of the defects liability certificate. The defects
liability certificate in tum was to be issued upon expiry of the period of defects
liability, which commenced on the date of practical completion.

(

(

[21]

11.1

Period of Defects Liability

11.1.1

The period of Defects Liability for the Contract Works or any Separable
Portion shall commence on the date of Practical Completion of the Contract
Works or Separable Portion. The Period of Defects Liability shall be three
Months unless some other period is stated in the Special Conditions.

11.3

Defects Liability Certificate

11.3.1

The Engineer shall issue to the Principal and to the Contractor a Defects
Liability Certificate for the Contract Works or any Separable Portion when
in respect of the Contract Works or that Separable Portion:

(a)

The Period of Defects Liability under 11.1.1 has expired; and

(b)

The Contractor has remedied any minor omissions or minor defects under
10.4.1 and any defects under 11.2.

The certificate of practical completion was to be issued by the engineer

pursuant to cl 10.4 of the standard conditions.
10.4.

Certificate of Practical Completion

10.4.2

When the Contract Works or any Separable Portion are believed to qualify
for the issue of a certificate of Practical Completion the Contractor shall
notify the Engineer accordingly.

10.4.3

Within five Working Days of receipt of such notice or as soon as practicable
thereafter the Engineer shall inspect the Contract Works or Separable Portion and
shall thereupon either:
(a)

Issue a certificate of Practical Completion stating the date and
time at which the Contract Works or Separable Portion were so completed

[22]

It appears that, to the extent that they were inconsistent,

were modified by cl 12.2.1

these provisions

of the First Schedule, which was included in the

Invitation to Tender document. This clause provided for certification of payment
claims by "the Principal's representative"

and, more importantly, for final payment

"upon issue of the practical completion certificate". The principal consequence of the
clause is that final payment was only due once practical completion of the project
had been certified.

[23]

A further consequence is that the parties' Agreement here failed to provide a

clear due date for the provisional final payment schedule ( and by implication the
final payment schedule). Given that, pursuant to cl 12.5.1, provisional certification of

C

the final payment claim was due upon the defects liability certificate being issued but
cl 12.2.1 provided that final payment was due upon issue of the practical completion
certificate, the stipulated payment due date preceded the date for provisional
certification of the payment claim. In Willis Trust Co Ltd v Green HC Auckland
CIV-2006-404-809, 25 May 2006 at [69], however, the Court decided that the issue
or non issue of a defects liability certificate is irrelevant in this context, and that it is
the issue of the final schedule that matters. Clause 12.5.4 requires the engineer to
issue explanatory statements at monthly intervals if the issue of the final payment
schedule is delayed by more than one month after the receipt of the final payment
claim.

I

[24]

Section 14 of the Act provides that the parties to a construction contract are

free to agree between themselves on a mechanism for determining the number of
progress payments under the contract, the interval between those payments, the
amount of each payment, and the date when each of the payments becomes due. The
term progress payment includes a final payment: s 5. The provision in cl 12.2.1 of
the Agreement here that "[f]inal payment will be made upon issue of the practical
completion certificate" would appear to be an agreement on the date when the final
payment claim becomes due.
[25]

Section 22 of the Act in tum provides that, if the payer does not provide a

payment schedule to the payee within the required time, a payer becomes liable to
pay the claimed amount on the due date for the progress payment to which the

payment claim relates. Similarly, s 23( I )(b) of the Act provides that the payee may
recover from the payer, as a debt due to the payee, any unpaid portion of the claimed
amount if the payer fails to pay the claimed amount "on or before the due date for
the progress payment to which the payment claim relates".

[26]

Neither party appeared to avert to this issue in their submissions. When

questioned about its implications, counsel for the plaintiff acknowledged that no
practical completion certificate had been issued. It was not suggested that cl 12.2.1
did not form part of the parties' written contractual arrangement. Whether this
written arrangement was subsequently varied by the parties, considering that the role
of the engineers, Strata Group Limited was now - apparently - a very limited one, is

(

not a matter that can be properly determined in the context of the present application.
However, it does need to be noted that the engineer was still involved in the project
for the purposes of assessing the plaintiffs claimed variations.
[27]

On the face of it, therefore, in my view a reasonable argument exists that the

plaintiffs final payment claim for work in relation to the hangar cannot amount to a
debt due because the parties' contract provided that final payment by the defendant
was not required until a practical completion certificate had been issued: cf
Construction Service Company (Wellington) Ltd (In Receivership) v Wellington
Waterfront Ltd HC Wellington CIV-2006-485-1117, 13 September 2006 at [77][91]. In these circumstances, and given that the application before me is one for

(

summary judgment, it cannot be said that Herbert Construction has satisfied the onus
upon it to show that Mr Toogood has no defence to the plaintiffs claim in relation to
the hangar.
[28]

A more difficult question, however, is whether cl 12.2.1 is also applicable to

the parties' oral contract with respect to the administration building, on the basis that
by implication the terms of the written contract for the hangar should be incorporated
into the oral contract. Given that the parties at a practical level had in large measure
ignored the terms of the written contract, it is difficult to ascertain their relevance for
the subsequent oral contract.

[29]

The "Invitation to Tender" for the administration building merely referred to

the option of using "your own form of contract, Standard Master Builders Contract
or NZS3915 or NZS3902".

It would be difficult to conclude from this, however, that

the parties did not intend the due date of the final payment to be delayed. In my
view, the plaintiff's reference to the Standard Master Builders Contract in the email
dated 3 February 2010 does not in itself lead to the conclusion that this particular
contract formed the basis of their oral contract. More evidence would be needed to
appropriately determine the matter. If it was found that the parties did not agree on a
due date at all, the default provisions in the Act would apply: sees 15.
[30]

(

An alternative view might be that the parties did not agree on a due date for

the final payment at all. It is an established principle of contract law that a term may
be incorporated into a contract provided there was reasonable notice. Notice may be
inferred from previous dealings between the parties. The question in each case is
whether a particular course of dealing was sufficient to incorporate the term into the
contract: see Attorney-General v Seven Electrical Ltd (2004) 8 NZBLC 101,501 at
[29]; Industrial Textiles Ltd v New Zealand Outdoor Manufacturing Ltd HC
Auckland CIV-2003-404-5946, 30 November 2004 at [26]. The cases in which this
principle is applied usually involve a number of transactions on similar or identical
terms (ie terms and conditions on invoices etc). It seems unlikely that cl 12.2.1 could
be applicable here by implication, given that no engineer was appointed for the
project; this was only the second contract between these parties; and there is no

(

evidence that the parties discussed the matter at all.
[31]

This considerable uncertainty and confusion over just what were the final

payment terms in the contract between the parties for the administration building
presents a major obstacle for Herbert Construction in its summary judgment claim
here.
[32]

And, given also my conclusion that it is at least reasonably arguable by Mr

Toogood that both payment claims here are not debts "due" for the purposes of s 22
and s 23(l)(b) of the Act, summary judgment is also not appropriate for the
administration building claim. That disposes of the application before me. For the

sake of completeness, however, I will briefly address the remaining arguments that
were raised by Counsel before me.

Service
[33]

A principal argument advanced by counsel for Mr Toogood before me with

respect to the validity of the payment claims appears to focus on the plaintiffs
service obligations. Section 20(1) of the Act provides that a payee may serve a
payment claim on the payer; and s 80 and reg 9 of the Construction Contracts
Regulations 2003 deal with what will constitute sufficient service. Mr Toogood's
argument is that the payment claim for the hangar was invalid because it was never

(

served on the engineer in accordance with the contract.
[34]

The defendant refers to Hawkins Construction Ltd v Ecosse Afrique

Enterprises Ltd HC Wellington CIV-2008-485-2327, 25 February 2009 in support of
this submission. In that case, the defendant claimed that a payment claim was not
validly served because it was served directly on the defendant as principal, contrary
to an oral agreement made subsequent to and varying the contract that payment
claims would be forwarded to the defendant's quantity surveyors. The defendant in
that case submitted that the contract as varied had to be complied with for a claim to
be valid. Summary judgment was ultimately refused on the basis that a particular
method of service prescribed by the parties may displace service options which are

(

otherwise specified in the Act (see [51]-[53]).
[35]

In this case, Mr Toogood argues that the engineer's role in the contract was

pivotal, because the claimed amounts related to variations which required the
engineer's approval, and the payment claim thus needed to be properly served.
Herbert Construction, however, contends that it was told not to serve payment claims
on the engineer once the first payment claim had been issued. There seems to be no
direct evidence to support this, however.
[36]

But, based on what evidence is before me, the plaintiffs position would

appear to accord with the parties' practice following the first payment claim,
whereby the engineer was effectively cut out of the payment process and Mr

Toogood

responded

to payment

claims directly.

In my view, it is of some

significance that the stipulated method had not been followed for some time, with no
objections being raised by Mr Toogood and that it was he who was the one who
purported to certify payment claims. In these circumstances, service on the engineer
may not have served any meaningful purpose.

[37]

A further argument that was raised in the defendant's submissions before me

was that the plaintiff had failed to send the payment claims to the address provided
in the contract. This argument was not really pursued in oral submissions however.
The defendant argues that the address for service was, as stipulated in the invitation
to tender, a Skyline Aviation Limited address in Hastings. Instead, the claims were

(

sent to a Post Office Box in Napier. The plaintiff, on the other hand, submits that it
was instructed by the defendant to send all correspondence and payment claims to
this new address when the buildings at Napier Airport were completed and occupied.
This is not disputed in the defendant's evidence.
[38]

In any event, however, the defendant does not contend that he never received

the payment claims. In West City Construction v Edney (2005) 17 PRNZ 947, the
Court noted that "[i]f a document is served on a party by another means and the
evidence satisfies the Court that the document has come to the attention of that party
then that is sufficient proof of service". That statement, in my view, disposes of the
defendant's argument here.
Validity of Payment Claims
[39]

Similarly, I consider that there is little merit in Mr Toogood's complaint

about the plaintiffs "escalating payment claims". The defendant submits that the Act
does not provide for repeated payment claims in respect of which payment schedules
have already been issued.
[ 40]

On this, the plaintiff relies on Canam Construction Ltd v George

Developments Ltd HC Auckland [2006] 1 NZLR 177, where Associate Judge
Christiansen held that "there is nothing in the process which disqualifies a payment
claim for rolling over sums unpaid on previous payment claims". This statement was

upheld on appeal, where the Court of Appeal rejected the appellant's

contention

"that a contractor could never represent a previously declined ( or ignored) claim
even if

ii wished to resubmit the claim or support it with further information"

( George Developments Ltd v Canam Construction Ltd at [35]).
[41]

In my view, these decisions provide a sufficient answer to the defendant's

submission. The plaintiff here was certainly entitled to issue a final payment claim,
which could incorporate any outstanding amounts that had been included in previous
payment claims.
[ 42]

C

It is not clear, however, whether the plaintiff could issue substantively

revised payment claims covering the same period, when otherwise there may have
been no right to a progress payment under the contract. In particular, there is an issue
in respect of the so-called "final" payment claim for the administration building,
namely whether the plaintiff had previously issued payment claims that were
supposedly "final". The break-down of the most recent payment claims for the
administration building is as follows:
•

31 August 2009: "Progress Claim No 4" covering the month of August

•

20 October 2009: "Progress Claim No 5 - revised" for $114,717.83 covering
the period from 1 September to completion

•

27 October 2009: "Final account" invoice for $114,717.84 (previously
marked "Progress Claim No 5")

•

18 February 2010: "Payment Claim No 6" for $36,729.77 covering period
from 1 September 2009 to completion

•

22 March 2010: "Final claim" for $5I,976.91covering
September 2009 to completion

[43]

period from 1

On 21 October 2009, the defendant wrote in an email to the plaintiff: "Well it

is either the final or not as far as we are concerned. As I have advised I am happy to
deal with the final only." The plaintiff replied on 22 October 2009, stating "Okay yes it is the final". The defendant then requested that the invoice be resent "with fmal
marked on it". On 22 December 2009, the plaintiff sent payment claim no 6 to the

defendant, commenting

that this would become the final claim if the defendant

agreed ("It will get invoiced out as a final"). The defendant replied that he was "fine

with the account ... on the basis of it being the final account".
(44]

The plaintiff submits that the invoice for the sum of$114,717.84 related to

payment claim no 4, and that the words "final account" were inserted at the
defendant's request. The defendant paid $50,000 of the invoice. Looking at the list of
payment claims before me, it is unclear how the invoice dated 27 October 2009
could relate to payment claim no 4. It is possible, however, that the parties'
discussions regarding the final nature of the claim were confined to payment claim
no 5, given that the payment claim dated 20 October 2009 was a "revised" version of

C

payment claim no 5.
[ 45]

The plaintiff then issued payment claim no 6 for the same period from 1

September 2009 "to completion", apparently on the basis that it would be the final
claim, although the payment claim itself did not say so. The defendant offered
$3029.26 in response as full and final settlement. One month later, this payment
claim was re-issued and was now marked as "final claim".
[ 46]

Under the written Agreement, a final payment claim is "conclusive evidence

that the contractor has no outstanding claim against the Principal except as contained
therein". Although we are here concerned with the oral contract regarding the

(

administration building, I consider that it is at least reasonably arguable that the
payee could not issue more than one payment claim purporting to be the final claim.
In particular, it is doubtful whether the plaintiff was entitled to issue the payment
claim dated 22 March 2010, which is here relied upon by the plaintiff, given that
construction had finished in October and the plaintiff had already issued a payment
claim on 18 February 2010, which covered the same period from 1 September 2009
"to completion" and may well have been understood to be the "final" claim.
Did the defendant issue valid payment schedules?
[ 47]

The defendant seeks to defend the present application before the Court on the

further ground that he responded to the payment claims with a valid payment

schedule. In terms of the contract for the hangar, the defendant relies on a letter
dated 29 March 2010, which stated "[y]ou have our response in relation to the
hangar". The earlier response referred to here was as follows:
In regard to the hangar contract our position is that we accept the additional cost in
regard to the chamber of $6133 but as advised pre Xmas do not accept the floor prep
grinding. This leaves a final balance owing under the contract of $5876. We
undertake to settle this the day the floor remedial work has been completed.

[ 48]

In relation to the payment claim for the administration building, the

defendant's letter on 29 March 2010 stated: "Further to our attached e-mail which
was sent to you a number of weeks ago. Please find enclosed payment in full and
final settlement of the administration building contract". The attached email, which

C

was sent on 24 February 2010 in response to the plaintiffs payment claim dated 18
February 2010, included a calculation as to what the defendant considered to be
outstanding amounts. It also purported to provide some reasons why certain claimed
amounts were disputed, and set out a final balance due of $3029.26. The email was
sent on a "without prejudice" basis.
[ 49]

The plaintiff submits that the email dated 24 February 20 l O cannot be a

payment schedule because it was sent a month before the payment claim was served
and was on a "without prejudice basis". It further submits that the cheque is not a
payment schedule because it does not meet the s 21 requirements.

(

[50]

The "without prejudice" issue was dealt with in Westnorth Labour Hire Ltd v

SB Properties Ltd CIV-2006-404-1858, 19 December 2006 at [24], where the Court
did not accept the contention that a letter did not amount to a payment schedule
because it was written without prejudice. The Court noted that there was no reason
why the letter should be treated as privileged, as it simply set out the defendant's
position that it would not make any further payment. It held that the parties were in
dispute, but that they were not engaged in settlement discussions, and that the letter
did not contain a settlement offer. Although the present case is somewhat different,
in that the defendant did agree to pay a small part of the claim, I consider that the
defendant did not intend to offer the sum in settlement of the dispute, but rather
expressed his position on the amount remaining due under the contract.

[ 51]

Section 21 sets out the requirements

for payment schedules. A payment

schedule must be in writing, must identify the payment claim to which it relates, and
must indicate a scheduled amount. Moreover, if the scheduled amount is less than
the claimed amount, the payment schedule must indicate:

[52]

C

(a)

the manner in which the payer calculated the scheduled amount; and

(b)

the payer's reason or reasons for the difference between the scheduled amount and
the claimed amount; and

(c)

in a case where the difference is because the payer is withholding payment on any
basis, the payer's reason or reasons for withholding payment

Having regard these s 21 requirements, I would be inclined to conclude that

neither of the defendant's responses were valid payment schedules for the purposes
of the Act. In Canam Construction Ltd v George Developments Ltd, the High Court
noted that s 21 might require a payment schedule to be comprised in one single
document:
[60] Section 21 contemplates that a payment schedule should be comprised in "a"
(ie a single) document. Even if that is not the case and a payment schedule
could comprise more than one document then there must be a sufficiently
identified relationship and cross-referencing of those composite parts to leave a
contractor in no doubt about what is being addressed and the fact that those
matters are appropriately being addressed in response to the payment claim.

[53]

Here, the letter merely referred to earlier responses to a previous claim or

demand by the plaintiff. Moreover, the letter dated 29 March 2010 did not identify

(

the payment claims to which it related.
Conclusion
[54]

In the defendant's notice of opposition to summary judgment, the defendant

raised a number of additional grounds of defence that are not addressed in this
decision, including set-off and failure to pursue alternative dispute resolution. These
grounds did not form part of the defendant's submissions before me, and in light of
my conclusion that in any event the summary judgment application must fail, it is
unnecessary to consider them here.

[55]

The plaintiff's application for summary judgment is dismissed on the basis

that it is reasonably arguable here that the claimed amounts may not be due under s
23 of the Act. Additional grounds exist with respect to the plaintiff's unsuccessful
claim for the administration building payment in that first, there is considerable
confusion and uncertainty over the final payment terms between the parties and
secondly, it may also be reasonably arguable here that the progress claim in question
was not validly issued.

(

[56]

Costs are reserved to be dealt with on final disposal of this proceeding at trial.

[ 57]

The Registrar is directed to list this matter for call at an early date for time

tabling directions to be made through to substantive trial.

'Associate Judge D.I. Gendall'

(

