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Introduction
[l]

The plaintiff, Holmes Construction Wellington Limited ("Holmes") and the

second defendant Gary Rees, seek to judicially review the determination of
Adjudicator Firth in respect of liability under two construction contracts.

Those

contracts relate to the construction of the Augusta Apartments completed in 2005.
[2]

This application

continues

litigation

spanning

more than five years

concerning the liability of Mr Rees to Holmes.
Background
Green Adjudication

C

[3]

In 2004 Holmes entered into two contracts relating to construction of what

are now known as the Augusta Apartments. The first contract was a contract with
Willis Trust Co Limited ("Willis") to construct the apartments for a contract price of
$8,066,450. This is hereafter called Contract One. The second contract was with the
directors of Willis, Ian Laywood and Gary Rees, for a contract price of $250,881 "in
consideration of you [Holmes] at our request agreeing to split payment of the
contract sum ... ". This is Contract Two.
[4]

In February 2006 Holmes obtained an adjudication against Willis and its

directors, Ian Laywood and Gary Rees.

The adjudicator, Mr Green, found that

Willis was liable for $1,283,696.68 plus GST under Contract One.

Adjudicator

Green also found that Messrs Laywood and Rees were liable for an additional
$250,881 under Contract Two.
[5]

Willis and Messrs Laywood and Rees unsuccessfully sought to judicially

review that adjudication.
[ 6]

1

Holmes then had the adjudication determination entered as a judgment of the

District Court by Judge Wilson QC on 5 July 2006 and issued bankruptcy notices
against Messrs Laywood and Rees soon thereafter.

This was followed by an

application to set aside on or about 7 August 2006.

Refer Willis Trust Co Ltd v Green HC Auckland CIV-2006-404-809, 25 May 2006.

[7]

Messrs Laywood and Rees also appealed the District Court decision, which

was rejected by the High Court.2 An appeal to the Court of Appeal against the High
Court decision was subsequently dismissed.3 An application for leave to appeal to
the Supreme Court was similarly dismissed.4
[8]

In July 2009 the application to set aside the bankruptcy notice was declined. 5

A creditor's position was then served on Mr Rees on 29 July 2009.
[9]

In the meantime owners of 37 of the Augusta Apartments commenced

proceedings in the High Court against Holmes and five other defendants (not
including Willis or Mr Rees) in respect of alleged defects in the Augusta
Apartments. Holmes filed a statement of defence to this claim. Willis, through its

(

liquidators, then executed a deed of assignment to Mr Rees of the liquidator's rights
in relation to various claims against Holmes including in relation to the same alleged
defects. No approval was sought from Holmes for that assignment.
Firth Procedural Ruling
[ 1 O]

On 30 November 2009 Mr Rees served a notice of adjudication on Holmes in

respect of various claims under Contract One, including for defects.
[ 11]

Holmes Construction challenged the jurisdiction of Adjudicator Firth to hear

these matters on the following grounds (relevant for the purposes of this case):
(a)
(

A notice of adjudication cannot be based on more than one construction
contract;

3
4
5

(b)

the claimant was not a party to the original Willis contract;

( c)

the purported assignment was invalid;

( d)

res judicata.

Refer Laywood v Holmes Construction Wellington Ltd [2008] 2 NZLR 493.
Laywood v Holmes Construction Ltd [2009] NZCA 35, [2009] 2 NZLR 243.
Laywood v Holmes Construction Wellington Ltd [2009] NZSC 44, [2009] 2 NZLR 243.
Holmes Construction Wellington Ltd v Rees HC Auckland CIV-2006-404-4219,
17 July 2009 at [35].

[ 12]

In finding jurisdiction, Adjudicator Firth found as follows:
(a)

the contract works were not covered by two contracts - the collateral
arrangement was purely as to payment for one package of contract
works all covered by the dominant contract;" however,

(b)

the liquidator has statutory powers to assign the rights under Contract
One to Mr Rees, and Holmes Construction has not challenged the
decision of the liquidator under s 284 of the Companies Act 1993; 7

( c)

in relation to res judicata, Adjudicator Firth saw what happened as
being more in the nature of a non suit rather than a situation where it
could later be said that the two adjudication processes would

C

constitute an abuse of process. 8
Firth Adjudication

[13]

Adjudicator Firth outlined the substantive relief sought by Gary Rees as

follows:"
(a)

Determination as to the construction defects for which Holmes is
responsible and requiring Holmes to pay the claimant (as assignee of
Willis and as a party to a collateral contract with Holmes) the amount
necessary to make good the defects;

(b)

(

a determination that no monies are payable under the construction
contract (including the collateral contract) to Holmes unless and until
all remedial work is carried out;

( c)

in the alternative, a determination requiring repayment of the contract
price and all monies paid to the respondent to date;

(d)

a determination that all monies paid to Holmes are to be applied first
against the fixed sum component

6
7
8

9

of the construction

contracts

Rees v Holmes Construction Wellington Limited, procedural ruling, 11 March 2010, at 6.
Ibid., at 8.
Ibid., at 10.
Rees v Holmes Construction Wellington Ltd, BDT 2009-11124, 7 May 2010 at 4-5.

(including the collateral contract) rather than against the final payment
certificate.

Further

that the amounts payable

individually

by

Mr Laywood and Mr Rees, as effectively paid, are deemed to have
been paid;
( e)

a determination that in respect of the relevant claims for variations and
extensions of time, that the defendants have no entitlement to such
amounts or extra time other than the 44 days additional time allowed
for by the engineer to the contract;

(f)

(

[14]

costs including the adjudicator's fees.

Various claims by Holmes are also recorded, but are not directly relevant for

the purposes of this judicial review.
[15]

In the course of reaching his decision, Adjudicator Firth rejected the

contention by Mr Rees that there had been a valid assignment and/or that Contract
One was the consideration for Contract Two. He said it was quite clear that the real
consideration for Contract Two was not and could not have been performance
obligations under Contract One. In particular Adjudicator Firth notes: 10
The consideration for entering into Contract 2 was nothing more
complicated than that - the willingness of Willis and Holmes to enter into
Contract 1 for Jess than the fully agreed price.

[ 16]

He goes on to state:

(
The consideration for Contract 2 has nothing whatsoever to do with the
performance obligations of Willis and Holmes under Contract 1. All of the
construction obligations were contained in Contract 1, none in Contract 2,
and even Rees has been content to submit that he could not have any liability
for claims by Holmes in respect of the construction works such as for other
payments, or for variations, or for the cost of time extension.
That
submission is correct but it underlines the fact that proper performance by
Holmes was not the real consideration for Contract 2.

[ 17]

He also concludes that there has been no valid assignment of the rights of

Willis under the construction contract to Rees. Further, even if there had been a valid

10

Ibid., at 18.

assignment, then Mr Rees could not recover for himself and the liquidators, damages
which should be paid to the apartment owners. 11 He noted the following:
I believe that there would exist a classic Panatown situation which would
prohibit recovery by Rees without accounting in full to those who have
actually suffered the significant loss.

[ 18]

However, Adjudicator Firth goes on to conclude that in the event there is a

successful challenge to his finding on assignment, Mr Rees is entitled to have the
benefit of his opinion regarding the merits of the claims in respect of defects and
delay and Holmes is entitled to know his view in respect of the reasons for not
paymg.
[19]

Adjudicator Firth then engages m a notional accounting exercise and

concludes:

12

The end result, all things being equal, is that the amount owing by each to
the other are about even and therefore nothing further is payable to Holmes;
therefore no top up is required so there is no amount payable by Rees to
Holmes, subject to the effect of the bond having been called.

[20]

Adjudicator Firth goes on to rule that Willis is not entitled to receive the

$500,000 which Holmes would otherwise owe to it for the cost of defects, but says
further:
It would be absurd if Holmes can retain the $500,000 (as I believe it should)
and then rely on that as creating a basis for payment of the top up guarantee.
It would be truly receiving a windfall and the law will not permit that.

(

[21]

The effect overall of the decision is then usefully summarised at page 33 as

follows:
First, the claimant has failed to make out a valid assignment and has failed to
recover anything from the respondent [Holmes Construction] through that
basis of claim.
Second, in order to determine whether or not any money is payable by the
claimant personally to the respondent under Contract 2, it bas been
necessary to do a notional accounting between Willis and the respondent.
The outcome of that has been that, for the purposes of that issue in this
adjudication only, the respondent has failed to hold onto the benefit of the
II
12

Ibid., at 21.
Ibid., at 31.

decisions in its favour to date (as a result of the outcomes being merit based
rather than default based).
Third, subject to my calculations being correct (and being corrected if they
are not), the claimant has escaped liability to the respondent under Contract
2.

[22]

Some six months after the determination was made, Holmes commenced this

judicial review proceeding.
Bankruptcy proceeding
[23]

To complete the picture, the bankruptcy proceedings have been placed on

hold pending the determination of this application.

C

Grounds of review
[24]

Holmes seeks review on the basis of the following core grounds:
(a)

that Adjudicator Firth erred in law in making findings in relation to the
liability of Mr Rees when all disputes concerning that liability have
been resolved by the District Court in the Green judgment;

(b)

Adjudicator Firth erred in making a finding based not on the rights and
obligations of the parties in the adjudication, but on the rights and
obligations between Holmes and Willis, who was not a party to the
adjudication or a party to the construction contract in issue in the
adjudication (Contract Two);

(

'--

(c)

Adjudicator Firth took into account an irrelevant consideration and, in
particular, whether Willis is entitled to payment from Holmes for the
alleged defects when Willis sold the apartments at full value and did
not suffer any loss.

[25]

The second defendant also seeks, by way of affirmative defence, review of

the first defendant's decision and, in particular, claims that the first defendant made
an error in holding that the deed of assignment was ineffective to assign rights under
the construction contract to Gary Rees from Willis.

Overview of argument
[26]

The plaintiff raises the following primary contentions:
(a)

the adjudicator could not rule on the liability of the second defendant to
the plaintiff, given that that matter had been resolved already by
Adjudicator Green;

(b)

the second defendant was never "a party" to Contract One, and
accordingly, there was no jurisdiction to consider the claims raised by
the second defendant in relation to Contract One;

( c)
(

the Tribunal decision was unreasonable and/or irrational in the sense
that no adjudicator, properly informed as to law and fact, could arrive
at that decision.

[27]

The second defendant maintains the following:
(a)

There is no issue of res judicata or issue estoppel - the Green
Adjudication was in effect a default judgment based on non-compliance
with payment scheduling provisions of the Construction Contracts Act
2002 (CCA). The Firth Adjudication is in respect of claims that were
not disposed ofby the Green adjudication.

(b)

The second defendant was a party to Contract Two and the liability
under that contract depends on performance by the plaintiff under
Contract One. Accordingly jurisdiction was established in terms of the
CCA.

(c)

There is nothing in Adjudicator Firth's decision that approximates
irrationality. While there may be other errors (which are not accepted),
they are not reviewable errors for the purpose of judicial review.

Issues
[28]

In light of the argument, I consider that three primary issues need to be

resolved, namely:

(a)

Whether Adjudicator Firth was debarred from adjudicating on the
dispute?

(b)

Whether Mr Rees was a party to a dispute concerning Contract One?

(c)

Whether Adjudicator Firth's decision was unreasonable?

Preliminary Issue: scope of review
[29]

The second defendant contends that the threshold for intervention must be a

high one.13
[30]

I am not entirely convinced about an approach that might also be described as

a light handed review, with intervention

predicated

on finding high level

Wednesbury unreasonableness and/or jurisdictional error14•
[31]

The purpose and scheme of the Act should be able to be accommodated

through the normal and careful application of orthodox principles and grounds of
review, including error of law, procedural impropriety, relevant and irrelevant
considerations and Wednesbury unreasonableness.15

Materiality and availability of

alternative remedies may provide a legitimate filter in respect of claims that, while
valid, ought not to be allowed to derail the speedy resolution of claims under the
Construction Contracts Act 2002.
[32]

In any event, the basic errors pleaded point to jurisdictional error, namely

(

\..

whether the Adjudicator had jurisdiction to hear the claim and whether Gary Rees
had standing to be heard in relation to a dispute about Contract One.

Scheme of CCA
[33]

The resolution of the issues before me needs to be set within the scheme of

the CCA and in light of its purpose.
13

14
15

Referring to Spark It Up Limited v Dimac Contractors Limited (2009) 19 PRNZ 631,
Devonport Royal Dockyards Limited v Carillion Construction Limited [2005] All ER(D) 366.
cf: Auckland District Court v Attorney General [1993] 2 NZLR 129 at 133 and 136.
Wade and Forsyth, Administrative Law (10th ed, Oxford University Press, Oxford, 2009)
At ch 11; Council of Civil Service Unions v Minister for the Civil Service [ 1985] AC 374 at
408-411, per Lord Diplock.

[34]

Section 3 conveniently sets out the purpose as follows:

The purpose of this Act is to reform the law relating to construction
contracts and, in particular, (a) to facilitate regular and timely payments between the parties to a
construction contract; and
(b) to provide for the speedy resolution of disputes arising under a
construction contract; and
( c) to provide remedies for the recovery of payments under a
construction contract.

[35]

The scheme of the Act gives effect to its purpose in a prescriptive and precise

way. An evident policy of the Act is that only a 'party' to a 'construction contract'
has the ability to commence and then enforce an adjudication.

(

[36]

Section 25(1) and (2) confers the right to refer disputes to adjudication as

follows:
( 1)

Any party to a construction contract (a) has the right to refer a dispute to adjudication; and
(b) may exercise that right even though the dispute is the subject of
proceedings between the same parties in a court or tribunal.

(2)

[37]

(_

An example of a dispute is a disagreement between the parties to a
construction contract about whether or not an amount is payable under
the contract (for example, a progress payment) or the reasons given
for non-payment of that amount.

A 'dispute' is described at s5 as:
A dispute or difference that arises under a construction contract.

[38]

An adjudication is initiated under s28:
(I)

Adjudication is initiated by a claimant serving written notice of the
claimant's intention to refer a dispute for adjudication (the notice of
adjudication) on
(a) the other party or parties to the construction contract; and
(b) the owner if (i)

a determination of an owner's liability is sought under
section 30(a); and

(ii) an approval for the issue of a charging order is sought under
section 30(b ).

[39]

A claimant is defined as a "party to a construction contract who refers a

dispute to adjudication".16
[ 40]

Referral to adjudication does not preclude the parties submitting a dispute to

another dispute resolution procedure ( e.g. arbitration).17
[ 41]

Liability for progress payments can arise from the express terms of the

contract or under the default provisions set out at sections 15 to 24. The default
provisions enable a payee to serve a payment claim on the payer for each progress

r

payment at the end of the relevant period specified in the contract, or in accordance
with s 17(2). The payer becomes liable to make payment if it does not provide a
payment schedule (as happened for the purposes of the Green Adjudication).

[42]

A payee is defined as: 18
the party to a construction contract who is entitled to a progress
payment.

[43]

A payer is then defined as:19
the party to a construction contract who is liable for that payment.

[ 44]

(

An owner of the construction site has rights to attend an adjudication as if it

is a party to the contract. 20
[45]

Subpart 4 then deals with the adjudicator's determination.

Section 45(b)

provides that in determining a dispute an adjudicator must consider (among other
things) the provisions of the construction contract to which the dispute relates.
[46]

16
17
18
19
20

Section 48 requires an adjudicator to determine (among other things):

Section
Section
Section
Section
Section

5.
26.
19.
19.
32.

(I) (a) whether or not any of the parties to the adjudication are liable, or will
be liable if certain conditions are met, to make a payment under that
contract; and
(b) any questions in dispute about the rights and obligations of the
parties under that contract.
[47]

Subpart

specifically

5 addresses

the effect of an adjudicator's

it provides for enforcement

of an adjudicator's

determination.

More

award through the courts

as a debt due.

[ 48]

Section 61 also provides:
(1) If a party to an adjudication fails to comply fully with the

adjudicator's determination under section 48(l)(b) or (2) about the
parties' rights and obligations under the relevant construction
contract, any other party to the adjudication may bring proceedings
in any court to enforce that other party's rights under that contract.
[ 49]

Part 4 of the Act then provides other measures for securing payment under

the CCA. Relevantly, a plaintiff may apply for the adjudicator's determination to be
enforced by entry as a judgment in accordance with that subpart.
[50]

By virtue of s74 the defendant may oppose entry of the judgment only on the

following grounds:
(a) that the amount payable under the adjudicator's determination has
been paid to the plaintiff by the defendant:
(b) that the contract to which the adjudicator's determination relates is
not a construction contract to which this Act applies:
(c) that a condition imposed by the adjudicator in his or her
determination has not been met.

l
[51]

A 'plaintiff is defined as:
... a party(a)
(b)
(c)

[52]

in whose favour an adjudication determination is made; and
to whom an amount of money is payable, or will be payable if
certain conditions are met, under the determination; and
who seeks enforcement of the determination.

A 'defendant', logically, has the reciprocal definition.

Issue 1: Issue estoppel/resjudicata
[53]

I accept the second defendant's submissions on this point.

[54]

The Green Adjudication (supported by High Court and Court of Appeal

decisions) specifically addressed non-compliance with ss 21 and 22 of the CCA and
the failure of Willis to provide a payment schedule within the requisite period. That
failure gave rise to liability in the order of $1.4m. It did not, however, resolve any
substantive claim based on non or substandard performance of the works.
[55]

The subsequent Firth Adjudication deals with those claims, namely that the

construction works were not undertaken to the specified standard and indeed were
affected by various defects.

I am told that Willis and Gary Rees are seeking to

protect themselves against potential claims from apartment owners and hence
commenced the Firth Adjudication process.
[56]

I accept that this two step approach is consistent with the scheme of the CCA.

The Act provides for quick interim adjudication, which occurred in respect of the
Green Adjudication."
to be determined,

But it also contemplates that where substantive rights remain
they should be so determined either under a subsequent

adjudication process or under the arbitration processes contemplated by the CCA. 22
[57]

(

It follows that this case is an example of the operation of the CCA whereby

an original adjudication as to liability under the payment scheme was made, but with
a subsequent claim in respect to the merits undertaken by Adjudicator Firth.
[58]

The second defendant also noted that the liability under the Green

Adjudication was outstanding and the subject of a judgment debt that could not be
reversed.

I have some difficulty with that submission as the effect of the Firth

Adjudication may be to cushion that liability in bankruptcy proceedings.

But, in a

formal sense, I take this to be a concession that the judgment debt is unaffected.

21
22

Laywood v Holmes Construction Wellington Ltd [2008] 2 NZLR 493, at [38] and [41] and [46].
For full discussion refer: Laywood v Holmes Construction Wellington Ltd [2008] 2 NZLR 493,
[ 41 ]-[50] and see also [2009] 2 NZLR 243 at 255-6.

(59]

In those circumstances, it cannot be said that Adjudicator Firth was precluded

by principles of issue estoppel or res judicata. He was not being asked to adjudicate
for a second time on the matters resolved by the Green Adjudication.
Issue 2: Jurisdiction: 'party'

[ 60]

The plaintiff contends that while Contract Two was collateral to Contract

One, Contract Two does not confer any rights under Contract One on Messrs
Laywood and Rees.
(61]

The plaintiff drew on the observation of Cooke J (as he then was) m

Industrial Steel v Smith,23 as follows:
Of collateral contracts Cheshire and Fifoot on Contract say (51h NZ ed,
1979, 53-54):
The name is not, perhaps, altogether fortunate. The word 'collateral'
suggests something that stands side by side with the main contract,
springing out of it and fortifying it. But, as will be seen from the
examples that follow, the purpose of the device usually is to enforce a
promise given prior to the main contract and but for which this main
contract would not have been made. It is rather a preliminary than a
collateral contract. But it would be pedantic to quarrel with the name
if the invention itself is salutary and successful.

(62]

The plaintiff then makes the point that Contract Two is, in effect, a

preliminary contract to the main contract and does not carry with it the rights and
obligations, privileges and liabilities of Contract One.

(

Any rights conferred by

Contract Two are contained within that contract itself.

(63]

On that basis, the plaintiff says that Adjudicator Firth had no jurisdiction to

"set off' the liability of Mr Rees against any liability arising in favour of the Willis
Trust under Contract One.
(64]

The second defendant maintains that Contracts One and Two are collateral

contracts, with liability under Contract Two dependent on the performance of
obligations by Holmes Construction under Contract One.
contention the defendants make the following key points:

23

Industrial Steel v Smith [1980] I NZLR 545.

In support of this

(a)

Both Adjudicator

Green and Harrison J held that the contracts were

collateral contracts imposing a joint liability for payment in varying
amounts between Gary Rees, Ian Laywood, and Willis.
(b)

The terms of the collateral contract itself impose an obligation to
make payment during the period of the fulfilment of Contract One.
The consideration was expressed to be for agreeing to split payment of
the contract sum for the main building and rooftop apartments of the
Augusta Apartments.

( c)

Given the terms of Contract Two the determination of issues under
Contract One was necessary to determine what monies were due under
Contract Two (if any) and in turn depended upon what momes
Holmes was entitled to receive for the works carried out.

(d)

The plaintiff also treated the contractual works as relevant to Contract
Two in that the final payment certificate on which they relied before
the Green Adjudication

was jointly

addressed to both Messrs

Laywood and Rees and Willis. There was no separate final payment
claim issued under each contract separately.
[ 65]

In reliance on observations from the Court of Appeal in Industrial Steel v

Smith,

24

Mr Rucker contends that where two contracts are collateral in nature the

determination of claims made under one contract cannot be divorced from the other,
particularly in the instance of a collateral contract where the obligation under the
main contract is modified by the collateral contract.
[66]

The argument

then followed that the second defendant

can seek a

determination from an adjudicator about the performance by Holmes under Contract
One. The consequence of that is that if Holmes is liable under Contract One for
defects, then that will reduce the liability of the second defendant to the plaintiff
accordingly.

24

This is relevant because Mr Firth found that with appropriate

(supra) 556 line 45.

deductions for defects, Willis paid the full contract price and then some. In those
circumstances, no liability arises under Contract Two for any payment whatsoever.
[67]

The second defendant submits further that it would be perverse for him to be

liable to make payment of part of the contract price when Willis had already made
payment in excess of what is required by the contract. As a matter of commercial
common sense,25 the two contracts must be read together and the liability to pay
under Contract Two depends on the performance of obligations under Contract One.
Assignment

[68]

Adjudicator Firth found in his mam decision that Contract One was not

properly assigned to the second defendant, due to the non assignment clause in
Contract One. That reads:
The Principal shall not, without the prior written approval of the Contractor
and except on such terms and conditions as are determined in writing by the
Contractor, assign, mortgage, charge or encumber the Contract or any part
thereof or any benefit or moneys or interest thereunder.

[69]

Mr Hucker argues that Adjudicator Firth was wrong:
(a)

This clause does not prevent assignment to the second defendant
because he is a party to a collateral contract - the genuine intention
could only have been to prevent third persons who were not already
interested. 26

(_
(b)

The liquidators of Willis were empowered to assign the rights under
Contract One to the second defendant by virtue of powers under s260
and the sixth schedule that provide for disposal of company property.27

[70]

On that basis, if his primary argument is not accepted, the second defendant

could bring adjudication proceedings as an assignee of Contract One.

25
26
27

Relying on Vector Gas Ltd v Bay of Plenty Energy Ltd [2010] NZSC 5; [2010] 2 NZLR 444.
Refer second defendant's submissions at paragraph 118.
Ibid at paragraph 126-132.

[71]

The plaintiff simply maintains that there was no effective assignment

between Willis and the second defendant until clause 5.21(b) is satisfied and consent
to assignment is given.
Discussion
Standing/party status
[72]

I accept that the second defendant was a party to a contract amenable to

adjudication under s48. The second defendant was able to make claims in respect of
certain rights and liabilities under Contract Two that had not been determined by the
Green Adjudication. This gets him through the initial jurisdictional hurdle, namely

(

standing under the CCA to pursue a dispute.
[73]

But that standing must not be allowed to stretch to beyond a claim in respect

of Contract Two. This is particularly important, because as I have set out above, the
scheme of the Act is designed to achieve speedy resolution of disputes between
parties to construction contracts. Legitimate parties should not become embroiled in
adjudications and associated delay with third persons who have no standing in
relation to the relevant construction contract under the CCA.

An adjudicator,

therefore, must be vigilant throughout the process on the issue of "party" status.
Approach to party status
[74]

I propose to address the question of party status in three ways:
(a)

I will examine whether the collateral nature of Contract Two means
that performance of Contract One is a prerequisite to payment under
Contract Two;

(b)

I will assess whether a satisfactory performance of Contract One is, as a
matter of contractual interpretation, a prerequisite to payment under
Contract Two;

(c)

I will apply guidelines for implying terms.

Collateral Contract
[75]

I have reviewed the authorities cited by Mr Hucker in support of his primary

contentions that Contracts One and Two were, in effect, interdependent collateral
contracts, with the performance of Contract One a prerequisite to payment under
Contract Two. 28
[76]

In my view the authorities cited to me do not support the second defendant's

contention. Rather, they add weight to the plaintiffs submissions that Contract Two
was a collateral, but separate contract, the consideration for which was the entry into
Contract One, not the performance of the obligations under Contract One.
[77]

By way of example, Lord Denning in Mouat v Betts Motors Ltd,29 stated:
The special covenant in this case was, in a sense, valuable consideration just as any collateral contract is consideration for the making of a main
contract - but it did not relate to the sale. It is of the essence of a sale that
the property in the goods should be transferred from the seller to the buyer:
and a valuable consideration only relates to the sale if it is given as the
inducement - or one of the inducements - for the transfer of the property.
In this case the sole and entire inducement for the transfer was the cash
sum of £1,207. The special covenant was not given for the property but for
something different. It was given for the privilege of being allowed to buy
a new car. It was not expected to yield any benefit to the seller. Its
purpose was to stop the purchaser taking advantage of his privileged
position contrary to the interests of the trade and the public. It was a prerequisite to the transfer of the property and not part of the consideration for
it.

[78]

By parity of reasoning, the essence of Contract One was the undertaking of

the contract works by Holmes for Willis. The valuable consideration only relates to
the construction works if it is given as an inducement - or one of the inducements for the undertaking of those works. In relation to Contract Two, the sole and entire
inducement for payment of the contract price was the entry into Contract One.
Contract Two was not given for the undertaking of works but for something
different.

It was given for the privilege of ensuring that Holmes would enter into

Contract One. It was, in all respects, a prerequisite to the undertaking of the contract
works and not a part of the consideration for those contract works.

28
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Industrial Steel v Smith (supra); Lysnar v National Bank of New Zealand Ltd
[1935] NZLR 129 at 139-142; Mouat v Betts Motors Ltd [1959] NZLR 15 at 19 and
Mendelssohn v Normand Ltd [1970] l QB 177.
[1959] NZLR 15 at 19.

[79]

Accordingly, I find that Contract Two was a collateral but separate agreement

enforceable on its own terms.
Language of Contract Two
[80]

Contract Two states:30
TO

Holmes Construction & Development Ltd

We, Ian Laywood and Gary James Rees in consideration of you at our
request agreeing to split payment of the contract sum for the main
building and rooftop apartments of Augusta Apartments at Willis
Street, Wellington into:
(a)

Contract One (to be met by Willis Trust Ltd) a contract price of
$6,978,060; and

(b)

Contract Two (to be met by us jointly) a contract price of $250,881.

(~

HEREBY PERSONALLY GUARANTEE PAYMENT (and bind ourselves
and our executors and assigns) of Contract Two above to be made to
you during the period of fulfilment of Contract One. Upon clearance
of the sum of $250,881 paid on the personal cheque account of either
Ian Laywood or Gary Rees intended in payment of Contract Two,
Holmes Construction & Development Ltd will unconditionally and
irrevocably release Ian Laywood and Gary Rees in respect of any
further obligation or liability under this guarantee.

[81]

I agree with the plaintiff that the second defendant's standing was limited by

the scope of Contract Two.

The contract does not expressly or by necessary

implication make performance under Contract One a prerequisite to payment under
Contract Two.

(_
[82]

Firstly, the contract is an agreement to "split payment of the contract sum"

for the proposed works.

It is not a second agreement with Messrs Laywood and

Rees to undertake the same proposed works. I accept this appears incongruous with
the finding of Harrison J that Messrs Laywood and Rees "were principal parties to a
commercial construction contract", 31 that is "a contract for carrying out construction
work".32

30

31
32

But this incongruity can be resolved in a logical way. The construction

This was copied from Willis Trust Company Ltd v Green HC Auckland CIV-2006-404-809,
25 May 2006, Harrison J at [75] as the parties could not point me to a copy from the bundle.
Ibid, at [79]
Section 5.

work was incidental to Contract Two, but it was not part of the consideration for
entering into that contract. This point was well made by Adjudicator Firth. 33

[83]

Secondly, the contract price for Contract Two is defined as $250,881 and no

more. It is therefore a self contained agreement to make payment at a specified
contract price with no scope for variations or additions.

An analogous point was

successfully made by the second defendant in the first judicial review proceedings,
wherein the Court declined to uphold an award of GST in favour of Holmes
Construction on the basis that liability was capped under Contract Two.34
[84]

Thirdly, the agreement refers to a commitment to make payment of Contract

Two "during the period of fulfilment of Contract One". This specifies the period for
payment for the benefit of both parties. Payment cannot be required prior to the
period of fulfilment, but it must be made during that period.
[85]

It does not, in my view, imply that there was a fresh obligation on the part of

Holmes to fulfil Contract One in favour of Messrs Laywood and Rees. If that was
the intention, I would have expected a direct reference to the requirement to satisfy
the obligations under Contract One rather than an opaque reference to "the period of
fulfilment".
[86]

I acknowledge there is some force to the argument that liability ought not to

arise under a construction contract without performance of the construction works.

(

But this misapprehends the nature of the rights, liabilities and obligations of the
parties under the respective agreements.
[87]

Holmes was obliged under Contract One to perform the contract works.

Willis was able to insist on the completion of those works. Nothing in Contract Two
purports to add to or limit that obligation. However, Holmes compromised its ability
to claim payment for the full contract sum from Willis. Without such compromise
Willis was unable to engage Holmes at all.

That compromise was enforceable

against Holmes in exchange for a commitment by the second defendant to pay the

33
34

See paragraph [ 18].
Willis Trust Company Ltd v Green HC Auckland CIV-2006-404-809, 25 May 2006, at [86].

contract price for Contract Two. Holmes therefore assumed the risk associated with
splitting the contract sum in this way. But this came with a right to the contract price
under Contract Two "during the period of fulfilment of Contract One".
[88]

Defining the period for payment also makes commercial sense.

It is

reasonable to infer that Holmes Construction wanted to ensure payment would occur
in a timeous fashion and during the construction process. This coincides with the
scheme of the CCA with its strict regime for timely payment.
[89]

In this regard I adopt the reasoning of Harrison J who found that the plaintiff

did not need to go to adjudication to claim payment. 35 The liability to pay arose, at
the latest, on the expiry of the period for fulfillment of Contract One, namely at the
completion date for the works.
[90]

Notably, also, payment was a personal commitment to the plaintiff, given that

the payment had to be made through the 'personal cheque account of either Ian
Laywood or Gary Rees'. Accordingly, this commitment was not discharged by
payment

by Willis

of the contract price under Contract

One and stands

independently of it.
[91]

Fourthly, Mr Rucker for the second defendant insisted that Gary Rees could

require completion of works under Contract One to a satisfactory standard before
making payment of any kind. But Mr Rucker also argued that Mr Rees was not at the

(

same time liable for any variation or other claims over and above the contract price
under Contract Two.

This submission has a 'cake and eat it' quality.

More

logically, Contract Two circumscribes both the rights and liabilities of Mr Rees to
the strict terms of Contract Two.
[92]

Finally, if the underlying intention was, in effect, to confer on Mr Rees the

right (for example) to set off for defects under Contract One, it would make
commercial sense to do so proportionately between the relevant payees to reflect
relative contract prices under the two agreements.
enabling such a prorating exercise to be undertaken.

35

At[84].

There are no obvious terms

[93]

In these circumstances, I do not consider that making payment under

Contract Two conditional on satisfaction of the obligations under Contract One is an
available interpretation of Contract Two.
Implying Terms
[94]

Mr Hucker did not argue for an implied term,

Nevertheless,

for

completeness, I have assessed this issue by reference to longstanding principles for
implying terms into a contract:36
In [their Lordships'] view, for a term to be implied, the following conditions
(which may overlap) must be satisfied: (1) It must be reasonable and
equitable; (2) it must be necessary to give business efficacy to the contract,
so that no term will be implied if the contract is effective without it; (3) it
must be so obvious that "it goes without saying"; (4) it must be capable of
clear expression; (5)
it must not contradict any express term of the
contract.

C
[95]

Applying that guidance, it is difficult to see that an implied term that payment

under Contract Two is conditional on satisfactory performance of Contract One
would satisfy any of those limbs:
(a)

The implied tenn would only be reasonable and equitable from the
perspective of Gary Rees who seeks to reduce liability under Contract
Two without additional risk of liability under Contract One;

(b)

Contract Two is efficacious without further intervention, namely
payment of a fixed contract price within a specified period in

(

consideration for execution of Contract One;
(c)

the implied term (or terms) are not so obvious that it goes without
saying - quite the opposite, it is not at all clear to me what in fact needs
to be implied from Contract One;

(d)

the implied term(s) might be capable of clear expression if the entire
body of Contract One was imported into Contract Two, but that is not
sought by the second defendant;

36

BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 16 ALR 363 at 376,
drawn from Burrows, Finn and Todd, Law of Contract in New Zealand (3'd ed,
LexisNexis, Wellington, 2007) at (6.3.3].

(e)

the very clear cap on liability under Contract Two contradicts the
importation of any additional liability from Contract One, with the
implication that only a one-sided implied term is possible.

[96]

Approaching the analysis on a slightly more flexible test of whether the term

implied represents the obvious, but unexpressed, intention of the parties, 37 I am not
satisfied that liability under Contract Two is conditional on performance of the
works under Contract One.
[97]

In short, it is not at all obvious that Holmes assumed an obligation to

'perform' those works in favour of Messrs Laywood and Rees.

C

[98]

On that basis, given that Contract Two was not conditional on the completion

of the works under Contract One to the satisfaction of Willis, Gary Rees was not a
party to a dispute concerning that contract unless I accept the assignment argument.
Assignment

[99]

I can deal with this argument succinctly. The non-assignment clause is clear

on its face. Presumably it was known to Messrs Laywood and Rees at the time they
committed to make payment under Contract Two. It would have been a simple
enough matter to include assignment to them as of right. I can see no reason to dilute
the clear intent of that clause to enable Mr Rees to now take advantage of the rights
under Contract One.

(
[ 100] I was not taken to any authorities that provided a basis for the argument that
the power of the liquidator extended to overriding the non assignment clause. In any
event the statutory powers of liquidators must, unless clearly enabled otherwise,
march in line with common law principles, including respect for the sanctity of
contract. The power to dispose of property is of course a necessary one to secure the
purpose of liquidation, including the efficient disposition of available assets to
creditors. But there is nothing in the simple language used to confer a power to
derogate from clear contractual rights of third parties, other than the obvious result
37

Refer Burrows, Finn and Todd Law of Contract in New Zealand at [6.3.3),
Gould (2002) 4 NZ ConvC 193 557 (CA) at [23)-[27).

citing McNeil/ v

of lawful disposition of assets to pay creditors. Transfer of the rights under Contract
One to a third party is not lawful without consent. Any purported assignment to
Mr Rees was therefore unlawful and invalid.
Summary on party status
[ 101] Mr Rees had no standing to make a claim in relation to Contract One. His
standing and his party status in the adjudication was limited purely to the
interpretation and the resolution of any dispute under Contract Two.
[102] Accordingly, with respect to his careful approach, Adjudicator Firth stepped
outside his jurisdiction when he purported to interpret and apply obligations under

C

Contract One at the behest of Gary Rees. In those circumstances, and without regard
to the overall merits of Adjudicator Firth's decision, I find that he did not have
jurisdiction to assess the liability of Holmes to Willis for the purposes of assessing
the liability of Mr Rees under Contract Two.
[103] I therefore find that there was a reviewable error.
Issue 3: Wednesbury unreasonableness
[104]

In light of my finding under Issue 2, there is no need for me to find on the

question of whether or not the adjudicator was unreasonable in a Wednesbury sense.

(

For completeness, and to acknowledge the submissions made by the parties on this
point, I would be slow to find that Adjudicator Firth was otherwise "unreasonable"
in his determination.

I apply the orthodox Wednesbury test for that purpose. 38 It

cannot be said that the decision was so unreasonable as to be irrational. Adjudicator
Firth has simply investigated the merits of the defects claims and having adjudicated
on them in favour of Willis, he has sought to offset that potential liability against the
liability of Willis and Mr Rees to Holmes.

He has then made and completed a

notional accounting exercise and found that no sum in fact was owing to the
plaintiff.

38
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[105] I should note for completeness Adjudicator Firth's adjudication has an
interim quality. It remains open to the plaintiff (if it goes that far) to challenge any
finding of Adjudicator Firth in a full arbitration process. In short, I am not finally
ruling on the merits of Adjudicator Firth's adjudication.

Relief
[106] I have found a reviewable error, namely that Adjudicator Firth was wrong to
adjudicate on the rights and liabilities under Contract One at the request of Gary
Rees. That dispute was solely between Holmes and Willis.
[ 107] I have considered carefully the submissions of Gary Rees as to the

(

implications for him ifl find an error oflaw. I have noted that there is an alternative
remedy, namely that Holmes could pursue full resolution of the issues in an
arbitration.
[ 108] I consider, however, that it would be both illogical and inappropriate for me
not to exercise my discretion.

Having found that Gary Rees was not properly a

"party" to the adjudication, it would not be logical for me to invite Holmes to seek to
arbitrate on the issue with Gary Rees. That would perpetuate the very error that I
have identified.
[109] Putting that to one side, I also find that it would be inappropriate to refuse to

(

exercise my limited discretion for a number of reasons.
[ 11 O] Firstly, there is a presumption in the context of judicial review that if an error
of law is found that relief ought to be given. 39
[111] Secondly, the full and tortuous background to these proceedings needs to be
considered. Holmes obtained judgment against Gary Rees more than five years ago.
It commenced bankruptcy proceedings almost immediately. Gary Rees has pursued
all available legal remedies to him to defend the completion of that bankruptcy
process, including the commencement of the second adjudication process some three

39

Waiotahi Contractors ltd v Murray [1999] 3 NZLR 276; (1999] NZRMA 305.

years after the original adjudication.

The actions by Gary Rees have effectively

delayed his accountability to Holmes. I am not suggesting that it was improper for
Gary Rees to do that, but he must own the consequences of his own actions and the
delay that he has achieved.
[112] Thirdly, I accept that Holmes delayed in bringing this judicial review by
some six months. Had this been a dispute about payment of monies in the context of
an ongoing construction process, then I would have been unlikely to grant relief.
But we are not in that situation. The final payment claim was made, as I say, over
five years ago.
[113] Fourthly, I see no wider injustice here because any overpayment under
Contract One is a notional excess. Neither Willis nor Gary Rees have paid monies
that they are seeking now to claim back. Nor is there any real prospect that either
Willis (in liquidation) or Gary Rees (who is not a party to Contract One) will make a
payment on the defects claims. I was also told by counsel for Holmes that it has
assumed the task of resolving the concerns of affected apartment owners.
Panatown speeches
[114] Finally, Mr Hucker argued that three of the speeches in Panatown Ltd v
Alfred McAlpine Contruction Ltd,40 support the contention that the Court should
intervene to ensure that the potential liability to the apartment owners is factored into

(_

an assessment of overall liability between Willis, Gary Rees and Holmes.

[ 115] Holmes submitted that as neither Willis nor Gary Rees suffered any loss, it
cannot make a de facto claim on behalf of the apartment owners.
[ 116] I do not consider it is necessary for me to resolve this interesting point. As I
have found, in reality there is no real prospect of either Willis or Gary Rees paying
on the defects claims.

Holmes, I am advised, has assumed responsibility to the

apartment owners. The point therefore is moot.

40

Panatown Ltd v Alfred McAlpine Contruction Ltd [2000] 4 All ER 97 (HL); and
Refer second defendant's submissions at [88]-[103].

[117] In all the circumstances, therefore, I set aside the decision of Adjudicator
Firth and, in particular, I set aside any order that Gary Rees is entitled to set off.
Bankruptcy proceedings
[118] Given that the bankruptcy proceedings have been adjourned pending this
decision, I invite counsel to file memoranda providing for that process within three
working days. This should also deal with applications for interim relief, if any.
Costs
[ 119] There shall be costs in favour of the plaintiff on a 2B basis together with

C

normal disbursements. If counsel cannot agree on those costs, then memoranda may
be filed within seven days, with replies seven days thereafter.

Whata J

(_

