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[As to the plaintiffs application for summary judgment]

I

Introduction
[1]

(_

Mr MacRitchie claims $78,016.01 from Trustees Executors Limited (TEL)

together with interest, costs and a charging order on land to secure the judgment.

He

has applied for summary judgment.

[2]

TEL owns a residential property at 10 Paratu Way, Beacon Hill, Wellington

as sole trustee of the Simpson Family Trust.

The beneficiary of that Trust is Mrs

Miranda Patrick. Mr MacRitchie carries on business as a project manager under the
name "Retail Planning and Associates".

He says that Mrs Patrick approached him in

October 2008 having seen his work on a nearby property.
oversee the repair and refurbishment

She wanted him to

of the property at 10 Paratu Way. The house

had suffered extensively from "leaky home"-related issues.
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[3]

There is no doubt that Mr MacRitchie and a client account manager at TEL,

Mr van Lier, entered into an oral contract in the first half of October 2008. Not
much else about the facts of this case is free from doubt. In particular, there is a
substantial dispute about the extent of services or work which Mr MacRitchie was to
supply to TEL. Both counsel agree that it is impossible for those factual disputes
properly to be resolved on affidavit evidence.

Normally, that would make an

application for summary judgment untenable. Here however Mr Cleary submits that
what was agreed to be done - even on the TEL view - comes within the definition of
"construction work" under the Construction Contracts Act 2002. He further submits
that because his client rendered a valid payment claim to TEL in terms of that Act on
25 February 2009, to which there has not been an appropriate response within the

C

terms of the statute, summary judgment not only may but must be entered. For TEL,
Mr Jagose accepts that if, even on TEL's view of the facts, there was a contract to
do "construction work" and if TEL's response to the payment claim does not meet
the requirements of a "payment schedule" under the Act then summary judgment
must be entered for Mr MacRitchie.

But Mr Jagose contends neither of those

preconditions is established.
[4]

Both counsel agree that because of the unusual jurisdiction under the

Construction Contracts Act, by which these matters are initially determined only on
an interim basis, whether by a Court under a summary judgment application or by an
adjudicator under the Act, this judgment, whichever way it goes, will not finally
determine the issues. If summary judgment is declined then Mr MacRitchie will

(

either be able to pursue the Court proceeding to a defended hearing at which all of
the factual disputes can be determined. Alternatively he may have the option of
returning to adjudication under the Act. On the other hand if summary judgment is
granted that will not prevent TEL from opposing enforcement on the ground that the
payment claim is unjustified when assessed against the full factual background.

Issues

[5]

The issues I have to determine are:
(a)

Whether TEL has an arguable defence that this was not a
"construction contract" within the meaning of the Act; and

i

(b)

I
I

If it does not, whether it has an arguable defence that the document it

I
I

submitted to Mr MacRitchie on 25 March 2009, which is labelled

le

schedule.

"payment schedule", meets the statutory requirements for a payment

[6]

Putting the matter more correctly in terms of the onus, unless Mr MacRitchie

can establish that TEL has no arguable defence on both of these two issues, summary
judgment must be declined. If however he can establish that TEL does not have an
arguable defence on either issue then summary judgment must be granted.
The facts in more detail

[7]

Given the summary judgment context, I proceed on the basis that to the

extent that the determination of factual issues is necessary to resolve the above
issues, I must assume the TEL view of the facts is correct, in areas where there is a
dispute between the parties. This of course is not to say that I reject or doubt Mr

(_

MacRitchie's factual assertions any more than I accept those advanced by TEL. It is
simply a reflection of the fact that ,as this is a summary judgment application, if
there is uncertainty about whether the facts as put forward by Mr MacRitchie are
correct on critical factual issues, I cannot be satisfied that there is no arguable
defence. As counsel agree on this point, I do not propose to recite the well known
authorities indicating the correct approach on summary judgment applications.
[8]

Mr MacRitchie pleads in paragraph 3 of his second amended statement of

claim dated 21 May 2009 that he was engaged "to act as [TEL 's] project manager in
arranging and supervising the repair and restoration of the house erected on the
land". This is denied by TEL which admits however that "on or about 13 October

2008, it engaged the plaintiff as a consultant in relation to possible remediation
work on a house on the land, which house was the subject of a Weathertight Homes
Resolution Service claim ... ".
[9]

As I have mentioned the agreement between them was entirely oral. On 13

October 2008 Mr van Lier on behalf of TEL did however prepare a letter which was
handed to Mr MacRitchie and which arguably confirms the existence of a contract
and, at least by implication, indicates the nature of it, or part of it. It said :
TO WHOM IT MAY CONCERN

THE SIMPSON FAMILY TRUST
10 PARATU WAY, STRATHMORE PARK, WELLINGTON

C

Ownership of the above property is vested in our Company as Trustee of the
Simpson Family Trust.
We have engaged Mr Donald MacRitchie in relation to remediation work on
the property.
This is to authorise you to discuss any aspect of the property with him and/or
make available to him any correspondence, file, plan or other relevant
information as requested by him.
Should you have any queries please do not hesitate to contact me.

[ 1 O]

Mr van Lier says that the purpose of this letter was "to enable Donald to

conduct the necessary investigations, and primarily to allow Donald access to the
Wellington City Council records".
[11]

There is no dispute that subsequently Mr MacRitchie examined the property,

sought advice from appropriate tradespeople, the Wellington City Council and he
obtained prices for work that needed to be done. He also took it upon himself to
provide a door and a lock as the place was quite insecure without it. He set about
obtaining labour and tradespeople, including a good aluminium joiner to advise on
the proper window joinery. Ultimately he proceeded to get the place repaired. TEL
says that none of the work beyond the consultation stage was agreed to by it and
accordingly it was unauthorised and not properly the subject of any claim for
payment made to it under the very limited oral contract which it says was reached.
Because there were concerns both about Mr MacRitchie doing unauthorised work

and about payment for what he had done,

Mr van Lier said he was repeatedly told to

stop work, but did not do so. Clearly then a central issue when the merits of the case
are fully explored will be what was the true extent of the agreement reached between
the parties.
[12]

On 25 February 2009 Mr MacRitchie submitted a payment claim for

$81,553.98. A copy of this document is reproduced below.

---
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RETAIL PLANNlNG & ASSOCIATES
(DONALD

J MotRITCHIE)
57 F.alklrk Way

Telephone & Pax 04 938 8658
Box9310
WBLLlNGTON

TO:

TRUSTBF.S BXECUTORS LIMITED
Level5
10 Customhouse, Quay
WELLJNGTON
Re Simpson Trust 10 Paratu Way, Wellington
Payment Cl.aim under Constt:uctlon Contracts Act 2002

Sub-ccntractorsr
NZ Floor Sandlng Co Ltd
A G Building Flooring Ltd
A G Bulldlng Flooring Ltd
Placemakera
Placemakers
Place makers
MltrelO
Beveridge Locksmith
Maintenance Specialists
Labour Only Team &: Materials
Casual Labour
Drainage - Paul O'Plaherly

Workshop Quantity Surveyors Ltd
WorlcshopQuantity Surveyors Ltd

'Boyd Windows
Properly Maintenance
Labour Only Team & Materials

$1,944.00
3,412.82
1,350.00
890.58
806.20
16.99
123.52
34.40
. 389.00
7,443.67
1,025.16
6,175.77
1,687.50
1,125.00
23,697.00
4,039.37

3,705.50
$57,866.48

Contractor:
Re tall Planning & Associates - project management- on a/ c
TOTAL

23,687.50
$81,553.98

This clalm, made under the Corulruction Contracts Act 2002, relates to the period from lhe
beginning of the contract, 13 ~tober 2008, to 18 February 2009.
The sub-contractor claims are all 11:1 set out In the respective su1H:ontractors' accounts save
for the labour only- team claims ll;l\d the casual labour claims which have been cakulated 1n
accordance with the· t!muecords malntalned by the Contractor, as are its daims. All of
which have been supplied lo Trustees. Executors ~ted~

,

2

The Contractor claims the total amount as being due 20 working days after but not including
the date of service of this payment claim,
If the invoice is not paid on or by that day the Contractor also claims interest from that day
on the moneys claimed at 8.4 % being th; current Judicature Act rate of interest.

DJ MacRitclue
25 February 2009

· E«OB
+:

C

Although the Con.trACtor does not accept that this is a claim on a residential occupier, out of
on abundance of caution, it hereby sets out the information required by the Act;

In,portant notke
You hnve been serv.ed with a payment claim 'under section 20 of the Construction Cori tracts
Act 2002.(the Act). tJ~der the Act, the person who has served the payment claim ls called the
payee.
If you do no·t respond to the payment claim. promptly, you may lose your right to o.bfect to
the payment claim.
You may choose tp respond to th~payment claim.In either of the foDowing 2 ways:
• • you may pay the payee the amount claimed !n the payment claim in full on or before the
due date:

or
• • Jl you object to the payment clafnk you may provide a w.ritten payment schedule to the
payee, which must identify the payrn.et\t.clahn to which.it relates and lndlcate what you are
p~epared to pay (which can be nothing). 'The amountyou. so ln!lkate is called the scheduled
amount. I£ tire scheduled amount Js les!i tha:n the claimed amount~ the payment schedule
must inclicate-

(a) how you calculated the scheduled ,amount) and
(b) your reason or reasons for lhe difference between the scheduled amount and the claimed

amo:unt· and

·

(c) in II ~ase where the dl.ffer~e ls because you are Wlt:hhi:>lding payment On an)' basfs, your
reason or reasons for withholding payment.

(_

You must provide the payment schtidule to th!! payee ll?ith.ln t:qe time required by the
construction c.ontract or, if the construction contract does not set out a tltne for responding to·
the payment clab:n, then w!lhin 20 workh1g days :after the payment claim is served on you. If
you provide a payment schedule in this way, then you 11\U8t.PllY the scheduled amount in
full on or before the du~ date for the progress payment to which the payment claim. relates.

3

Consequences of not responding to payment claim
H you do not respond ro the payment claim by paying the claimed amount in lull or
providing a payment schedule thnt sets out. the amount you are prepared to pay, then youwill become liable. to pay the clJrlmed amoUX1t and the payee may recover from you, as a
debt due, in the approptlate court, tho unpaid portion of the claimed amount and the actual
and reasonable costs of recovery award,d against you by the court.
·
Consequences of indicating that you will pay nothing or lesa than claimed amount ·
If you do respond to the payment claitn by providing a payment schedule but indicate in the
schedule that you are prepared to pay nothing or an amount less than the clatmed amount,
the payee may take Issue with you doing so. The payee may brlng court proceedmgs against
you and refer the matter as. a dispute for adjudlcatron under the Act.

r=,:l

Consequences of not paying scheduled amount in manner indicated by payment schedule
If you dci respond to the payment claim by providing a payment schedule but do not pay the
scheduled amount on or before the due date fo1· the progress payment to which the payment
claim relates, the payee may recover from you, as .a debt due, in the approprlilte court, the
unp.aid portion of the scheduled amount and the actual and reMonable cost; of recov.ery
awar.ded against you by the court.
Advice to reaidenffal occupier
Important: If you do not understand this information or if you want advice abont how
best to respond to the payment claim, you should consider getlmg legal advice
Jmmedlately.
·
The due date for a progress payment ls the date agreed for payment of the progress payment
between you: and the payee as parties to the construction contract. The due date should be
set out in the payment claim.
Workirtg day does not include Saturdays, Sundays, any day during
24 December to 5 Jmuary inclusive, national h.olidaya,. or the. anniversary of the relevant
province. H the last day for maklng·a payment ot providing a payment schedule fells on-a
day that is not a worldng day; you may do so on the i.'IOxtworking day after that day.

j

(

[13]

Subsequently Mr MacRitchie acknowledged there were minor errors in his

claim and that is why his current claim is for the reduced amount of $78,016.01.
[14]

On 25 March 2009 TEL replied with what purported to be a ''payment

schedule" in terms of the Act. Since this document is also critical it is reproduced
below.

'·c.
FROM:

TO:

Trustees Executors Limited as Trustee
Simpson Famlly Trust
Level 6, 10 Customhouse Quay
WELLINGTON

•

Retail Planning & Associates
(Donald J MacRltchle)

57 Falldl'k Way
WELLINGTON
RE:

THIS fs the exhibit marked 1C r referred lo
in the affld vlt otoonald l'Jl~ MacRitchle
sworn 11t Ulngton this' jtJ" day of Man:b
2009 befo ,e:

A Barrister/So tor of the High Cou.rt of
New Zealend / If. jast1di ormirnlac'e

Simpson Famlly Trust

Property at 1(1 Paratu Way, Welllngton ("Property")

(

You I" Payment Claim under Construction Contracts Act 2002
In respon11e to your Payment Clatm served on 25 February 2009 and subsequent letter and
attachments dated 23 March 2008 ("Payment Claim"), Trustees Executors limited as sole
Trustee of tha Simpson Family Trust ("Trustee") provide the followJng Payment Schedule In
accordance·wlth the provlslona of the Construction Contracts Acf2002:

•

The paymem of any amount, that the Trustee may agree to pay, In temis of your
Payment Claim will:
o
.only be made subsequent to the complellon of the sate of the Slmps.on Fam Uy
irust'a asset being the prope,zy at 10 Paratu Way, Welllngton: and
o
rank secondary to any sacoted .and/or preferred creditors of the Simpson
Family Trust.

•

The Payment Clalm Is as against Trustee~ E)(ecutors Limited In ifs capacity as
Trustee of th& Simpson Family Trust and the llablllty of Trustells Executors Limited
under thls Payment Claim and Payment Schedule 1$ not an unlimited personal
Uabillty, but ls linlted fo the assets forth&' time being of the said Trust In the hands of
or under the control of the Trustee of the' Trust and no further.

•

The Trustee Informed you on 14 November 2008, at Its first meeting with you, that no
work was to be undertaken or commenced or materials orderedwlthout the Trustee's
consent, and further that no work waa to be undertaken ot commenced or materials
ordered until a fonnar contract was In· place. This advice was reiterated. on a. number
of occasions suQsequent t<i this.

•

Tha Trustee Is presehtly reviewing the Invoices and accounfs provided by you to the
Trustee to deteonlne the Simpson Famlly Trust's liability to you prior to your receipt
of the Trustee's advice on 14 November 200~ to do nothing further In respect of the
Property. k. the. Trustee had only recelYed U,e remainder of your Invoices and
accounts on Monday, 23 Maren ·2-00·9, the Trustee wlll advise- you subsequently In
writing the ·amount (ff any) .that It may agree to pay with regard to your clalm.

•

Tha Trustee did not consent to and therefore doe& not agree to pay for works,
materials, charges, coats or expenses Incurred subsequent to 14 November 2008.

..!

C

•

Further and more specifically, the Trustee never consented to:
o
your engagement as either a· contractor or project manager:
·o
the charging by you of either a project management fee or .a contractor's

margin; and

·

the removal and replacem'?nt of the dweillnghouse's windows,
and therefore does. not agree to pay for any .charges, costs :and expenses you seek
In this regard.
o

C

I

~

/

\__

•

You have .agreed With the Trustee to make good et your own coat, to e standard and
flnl$h satlsfaotor:y to the Trustee, certain of the non-consented works you undertook,
lncluc!lng but not limited to;
o
reinstatement of the windows you previously removed; and
o
all remadlal works agreed lo at the meeUng w!lh the Trustee on Monday,
23 M~h2009.
.

•

The Trustee takes this Payment Schedule es an opportunity to record that It:
o

did not engage you to undertake, or agree to you undertaking, any works
(Including but not limited to the ordering of materials) at the above Property.

o

considersthat YQU undertoi;ik works at, and with regard to, the Property without
the· Trustee's consent and despite requests to cease such worl{s whenever the
Trustee became aware of your works, you conUnued (lncludln!t but not limited
to the ordedng ofi'naterlals).

o

does not Intend to find Itself In a position where It will ho[d materials that are
potenUally of no use to It.
•

o

pre'sumas that you may have· bean engaged by a beneficiary of the· Simpson
Family Trust, Miranda Patrick; and

o

relterales, as previously advised, that Miranda Patrick never had authority to
oontracton behalf of the Simpson Family TrusL

On TEL's version of what was the agreed extent of the contract, was this a
"construction contract''?

[15]

Under the Act, there is no doubt that a constrnction contract may be oral

rather than written (see s 9(c)).
[16]

Section 5 of the Act defines "residential construction contract" as "a

contract for carrying out construction work in which one of the parties is the
residential occupier of the premises that are the subject of the contract".
[17]

C

I will assume for present purposes that if the contract in this case was a

construction contract then it was a residential construction contract even though TEL
was not literally "the residential occupier" of the premises. I heard no argument on
this point but nothing turns on it since if it was not a residential construction contract
then it must have been a commercial construction contract which is also defined in
s 5, and which is equally dependent on whether it is for the carrying out of
construction work.
[18]

Self-evidently it is critical on this issue to determine what "carrying out

construction work" means.
[19]

(_

The answer to this question lies ins 6 of the Act which provides:
6

Meaning of construction work

(1)

In this Act, unless the context otherwise requires, construction work
means any of the following work:
(a) the construction, erection, installation, carrying out, alteration,
repair, restoration, renewal, maintenance, extension, demolition,
removal, or dismantling of any building, erection, edifice, or
structure forming, or to form, part of land (whether permanent or
not and whether constructed wholly or partly on, above, or below
ground level):
(b) the construction, erection, installation, carrying out, alteration,
repair, restoration, renewal, maintenance, extension, demolition,
removal, or dismantling of any works forming, or to form, part of
land; including-

(i)

any road, motorway, aircraft runway, wharf,
harbour works, railway, cableway, or tramway:

docks,

(ii)

any canal, inland waterway, pipeline, reservoir, aqueduct,
water main. well, or sewer:

(iii)

any electricity, water, gas, or telephone reticulation:

(iv)

any telecommunication apparatus or industrial plant:

(v)

any installation for the purposes of land drainage or coast
protection:

(c) the installation in any building or structure of fittings forming, or
to form, part of land; including heating, lighting, air conditioning,
ventilation, power supply, drainage, sanitation, water supply or
fire protection, security, and communications systems:
(d) the alteration, repair, maintenance, extension, demolition, or
dismantling of the systems mentioned in paragraph (c):

C

(e) the external or internal cleaning of buildings and structures, so far
as it is carried out in the course of their construction, erection,
alteration, repair, restoration, or extension:
(t) any operation that forms an integral part of, or is preparatory to or
is for rendering complete, work of the kind referred to in
paragraphs (a) to (d); including(i)

site clearance, earthmoving, excavation, tunnelling, and
boring; and

(ii)

laying foundations; and

(iii)

erecting, maintaining, or dismantling scaffolding or cranes;
and

(iv)

prefabricating customised components of any building or
structure, whether carried out on the construction site or
elsewhere; and

(v)

site restoration, landscaping, and the provision ofroadways
and other access works:

(

(g) the painting or decorating of the internal or external surfaces of
any building or strncture.
(2)

Despite subsection (1), construction work does not include any of the
following work:
(a) drilling for or extracting oil or natural gas:
(b) extracting (whether by underground or surface working)
minerals, including tunnelling or boring, or constructing
underground works, for that purpose.

[20]

Mr Cleary simply submits that a combined reading of s 6(1)(a) and (f) is

sufficient to bring the work to be done under current agreement within the definition,
even on the TEL view of it.

He submits that the initial consultation

which Mr

MacRitchie was authorised to do was clearly ''preparatory to" the sort of work
which TEL was clearly contemplating having done (whether it was ultimately to be
done by Mr MacRitchie or someone else or done at all was, on the TEL view, yet to
be determined at the time the parties' agreement was reached) at the dwelling at 10
Paratu Way. There can be, he says, no dispute that the physical remediation work so
contemplated would fall withins 6(1)(a).
[21]

C

Mr Jagose submits that although the definition of "construction work" is

broad, it is limited to physical work.

He points out that Parliament's Select

Committee decided to exclude from the New Zealand Act consulting, design,
surveying, advice, quantity surveying and the supply of materials. These are all
services or work which are included in statutes on which our Act was modelled. In
short he submits that "a contract for non-physical work is not a construction
contract".

I

1
[22]

Mr Jagose's submission raises the question of whether and, if so to what

extent, I can or should have regard to the Select Committee's decision. Mr Cleary
submits that the plain wording of s 6 does not support such a limitation and that I
should not look beyond the Act. He cites the Supreme Court judgment in Commerce

!c

Commission v Fonterra Co-op Group Limited [2007] NZSC 36; [2007] 3 NZLR
767. At paragraph [22] the Supreme Court said:
[22]
It is necessary to bear in mind thats 5 of the Interpretation Act 1999
makes text and purpose the key drivers of statutory interpretation. The
meaning of an enactment must be ascertained from its text and in the light of
its purpose. Even if the meaning of the text may appear plain in isolation of
purpose, that meaning should always be cross-checked against purpose and
order to observe the dual requirements of s 5. In determining purpose the
Court must obviously have regard to both the immediate and the general
legislative context. Of relevance too may be the social, commercial or other
objective of the enactment.

[23]

The Court then went

on to say at paragraph [23]:

[23]
The concept of a plain and ordinary meaningdoes not involve the
Court having recourse to external sources such as expert evidence and
textbooks. If the Court has to do that there can hardly be a plain meaning. If

one has to go outside the immediatetext in this way, there is no logical
reason to stop there. Any suggestion of a plain meaning must then
evaporate.
[24]
Where, as here, the meaning is not clear on the face of the
legislation, the Court will regard context and purpose as essential guides to
meaning.

[24]

In my view when one considers the proposed remediation work, in respect of

which TEL sought (at least) consultancy services from Mr MacRitchie, that work

(

would, if done, have amounted to construction work. It might properly be described
as coming within the plain meaning of one or more of the words "repair",
"restoration", "renewal" or "maintenance" ins 6(l)(a).
[25]

I further consider that it is clearly within the plain meaning of something

"preparatory to" work of that kind for Mr MacRitchie to carry out the investigations
and consultation that he was authorised to undertake, as Mr van Lier's letter of 13
October 2008 shows. I acknowledge that the examples of preparatory or related
work which are provided ins 6(1)(£) all relate to physical work. l also acknowledge
that s 6{1)(f) is limited to "any operation that ... is preparatory to". Both of these
pointers suggest physical rather than non-physical work. However, I consider the
word "operation" to be broad in purview. I also note that the five examples given

(_

are merely said to be included in the work which is covered. The definition is
therefore not limited to those five examples, nor does the sub-section contain a
catch-all provision, limited by reference to that type of work. In short, I consider it
is within the plain meaning of "is preparatory to" [work of the kind withins 6(1)(a)]
to carry out the sort of preliminary work which TEL undoubtedly asked Mr
MacRitchie to undertake.
[26]

The approach I take is reinforced by the fact that there are two express

exclusions in s 6(2) of the Act for work that would otherwise have been within
the meaning of s 6(1). It would have been very easy for Parliament to say, even just

for the avoidance of doubt, that construction work did not include the non-physical
work which

Mr Jagose says the Select Committee wanted to see excluded. It did not

do so and one might well conclude from that, if the Parliamentary deliberations are
to be considered, that the Select Committee's approach was not shared by the full
Parliament. However, I have come to the clear view that I do not need to look
beyond the statutory wording because I consider the meaning is clear on the face of
the legislation.
[27]

As the Supreme Court says, one must also cross-check the plain meaning

against the statutory purpose. Here the purpose of the legislation as set out in s 3 of
the Act is:

(

3

Purpose

The purpose of this Act is to reform the law relating to construction contracts
and, in particular,-

[28]

(a)

to facilitate regular and timely payments between the parties to a
construction contract; and

(b)

to provide for the speedy resolution of disputes arising under a
construction contract; and

(c)

to provide remedies for the recovery of payments under a construction
contract.

While these provisions may not in themselves speak to what is and is not

intended to be a constrnction contract, there can be no doubt that the legislation was
intended to achieve , and indeed has achieved, a dramatic change in the "balance of
power" between those letting contracts to carry out construction work and those
carrying it out. The purpose of the legislation has been interpreted by the Courts as
better securing the cash flow of the contractors. Against that background those, a
determination that the words "preparatory to" includes non-physical work would
advance, or at least is not inconsistent with, that purpose. Parliament's purpose
would arguably be hampered by a definitional debate about whether work that was
clearly preparatory to construction work was or was not to be sufficiently linked to it
to be covered, especially given the interim nature of determinations under the Act.
[29]

My conclusion about purpose is reinforced by what the Court of Appeal said

in George Developments Limited v Canam Construction Limited [2006] 1 NZLR

177. As Mr Cleary submitted (and I accept the case deals with a different point, the
legitimacy of a payment claim),

I consider that the Court's comments, at least

indirectly, do provide support for the approach I have taken.
[30)

The Court said:
[55]
On the inclusion of extension of time costs, we adopt the New South
Wales approach ... Although the definition of construction work ins 6 of the
Act refers to physical work, the force and thrust of the Act cannot be limited
to claims for physical work actually done as opposed to costs which
inevitably arise from carrying out the work. This might include: insurance
costs, interest, costs of preparing a programme or an extension of time
entitlement. As long as the construction contract provides for the payee to
be paid the claimed amount in consideration of its performance of
construction work (whether or not the entitlement is contingent on a factor
such as the extension of time being granted), the payee is entitled to make a
claim for payment in a payment claim. If the payer's stance is vindicated,
the particular amount will not have to be paid, but that will not prejudice the
entitlement of the payee to be paid the other amounts claimed in the payment
claim or invalidate the payment claim as a whole. It is not necessary that
every amount claimed in the payment claim can be linked directly to a
physical task involved in the construction of the building or structure. The
Act was specifically intended to avoid artificial distinctions. Cash flow was
intended to be protected by the Act and it is to be interpreted so as to achieve
its object of speeding up payments.

(

[56]
This approach was echoed by Quasar, where the Court distinguished
between an amount claimed under a provision in the construction contract
and a claim for damages for breach which is not referable to a provision in
the contract. We too adopt the same reasoning. We reject the suggestion
that the Act and its protective processes are to be interpreted in a restrictive
and confining manner.

[31]

(

It seems consistent with these observations that preparatory work to be

carried out prior to any physical work, even in circumstances where the
contemplated physical work is not ultimately carried out, is nevertheless properly
included in a payment claim as being

construction work which is part of a

construction contract.
[32]

For these reasons, I conclude that TEL has no arguable defence that Mr

MacRitchie did not enter into a "construction contract" with it, even on the nonphysical aspects to which it says it was restricted. Both the plain wording and the
purpose of the Act support this argument advanced by Mr Cleary. I therefore resolve
the first issue in favour of Mr MacRitchie.

Does TEL's payment schedule dated 25 March 2009 meet the requirements

of

the Act?
[33]

In Marsden Villas Limited v Wooding Construction Limited [2007] 1 NZLR

807 Asher J said at paragraphs [ 16] and [ 17]:
[ 16]
The Act sets up a procedure whereby requests for payment are to be
provided by contractors in a certain form. They must be responded to by the
principal within a certain time-frame and in a certain form, failing which the
amount claimed by the contractor will become due for payment and can be
enforced in the Courts as a debt. At that point, if the principal has failed to
provide the response within the necessary time-frame, the payment claimed
must be made. The substantive issues relating to the payment can still be
argued at a later point and adjustments made later if it is shown that there
was a set-off or other basis for reducing the contractor's claim. When there
is a failure to pay the Act gives the contractor the right to give notice of
intention to suspend work, and then if no payment is made, to suspend work.
There is also a procedure set up for the adjudication of disputes.

(

[17]
The Act therefore has a focus on a payment procedure, the results
that arise from the observance or non-observance of that procedure, and the
quick resolution of disputes. The processes that it sets up are designed to
side-step the immediate engagement on the substantive issues such as set-off
for poor workmanship which were in the past so often used as tools for
unscrupulous principals and head contractors to delay payments. As far as
the principal is concerned, the regime set up as "sudden death". Should the
principal not follow the correct procedure, it can be obliged to pay in the
interim what is claimed, whatever the merits. In that way if a principal does
not act in accordance with the quick procedures of the Act, that principal,
rather than the contractor and sub-contractors will have to bear the
consequences of delay in terms of cash flow.

[34]

(

The Act requires that someone in Mr MacRitchie's position must make a

payment claim complying with s 20 of the Act and that the party from whom
payment is claimed, here TEL, must, if liability is disputed, respond by providing a
payment schedule. These critical obligations are contained in s 20 and s 21 of the
Act which provide as follows:

20

Payment claims

(1)

A payee may serve a payment claim on the payer for each progress
payment,(a) if the contract provides for the matter, at the end of the relevant
period that is specified in, or is determined in accordance with the
terms of, the contract; or
(b) if the contract does not provide for the matter, at the end of the
relevant period referred to in section 17(2).
A payment claim must-

(2)

(3)

(4)

21

Payment schedules

(1)

A payer may respond to a payment claim by providing a payment
schedule to the payee.
A payment schedule must(a) be in writing; and
(b) identify the payment claim to which it relates; and
(c) indicate a scheduled amount.
If the scheduled amount is less than the claimed amount, the payment
schedule must indicate(a) the manner in which the payer calculated the scheduled amount;
and
(b) the payer's reason or reasons for the difference between the
scheduled amount and the claimed amount; and
(c) in a case where the difference is because the payer is withholding
payment on any basis, the payer's reason or reasons for
withholding payment.

(2)

(3)

(
[35]

(a) be in writing; and
(b) contain sufficient details to identify the construction contract to
which the progress payment relates; and
(c) identify the constrnction work and the relevant period to which the
progress payment relates; and
( d) indicate a claimed amount and the due date for payment; and
(e) indicate the manner in which the payee calculated the claimed
amount; and
( f) state that it is made under this Act.
If a payment claim is served on a residential occupier, it must be
accompanied by( a) an outline of the process for responding to that claim; and
(b) an explanation of the consequences of(i)
not responding to a payment claim; and
(ii) not paying the claimed amount, or the scheduled amount, in
full (whichever is applicable).
The matters referred to in subsection (3)(a) and (b) must(a) be in writing; and
(b) be in the prescribed form (if any).

The consequence of a payer not responding to a payment claim in accordance

with s 21 is that they are liable for the amount claimed in accordance with s 22
which provides:

22

Liability for paying claimed amount

A payer becomes liable to pay the claimed amount on the due date for the
progress payment to which the payment claim relates if(a)
a payee serves a payment claim on a payer; and
(b) the payer does not provide a payment schedule to the payee within(i) the time required by the relevant construction contract; or

(ii)

[36]

if the contract does not provide for the matter, 20 working days
after the payment claim is served.

There is no contention on the part of TEL that Mr MacRitchie's

claim quoted at paragraph [12] above
MacRitchie,

did not meet the requirements

through Mr Cleary, however

payment

of s 20. Mr

submits that the purported

payment

schedule provided by TEL does not meet the requirements of the Act.

[3 7]

Clearly the payment schedule was in writing and identified

claim to which it related so the first two criteria in s21 are present.

the payment
However Mr

Cleary submits that the payment schedule was more akin to a statement of defence
setting out successive defences rather than, as required by the legislation, engaging

(

with the payment claim submitted by his client. Mr Cleary embarked on an analysis
of each of the bullet points contained in the TEL payment schedule.

[38]

In my view however the proper approach must be that which is indicated in

several of the leading cases, namely to take a step back. , consider the thrust of the
document as a whole, and assess whether on receipt of the payment schedule, Mr
MacRitchic was provided with all the information necessary for him to understand
TEL's position and to make the appropriate consequential decisions in terms of the
Act.

[39]

For example, in the leading case of Westnorth Labour Hire Limited v SB

Properties Limited (High Court, Auckland, CIV-2006-404-001858,

(_

19 December

2006) Rodney Hansen J quoted from the leading New South Wales case (their
legislation is almost identical to ours so far as it relates to payment schedules).

In

that case, Multiplex Constructions Pty Limited v Luikens [2003] NZWSC 140, the
Court said at paragraph [78]:
[78]
Section 14(3) of the Act, in requiring a respondent to "indicate" its
reasons for withholding payment, does not require that a payment schedule
give full particulars of those reasons. The use of the word "indicate" rather
than "state", "specify" or "set out", conveys an impression that some want
of precision and particularity is permissible as long as the essence of "the
reason" for withholding payment is made known sufficiently to enable the
claimant to make a decision whether or not to pursue the claim and to
understand the nature of the case it will have to meet in an adjudication.

[ 40]

Reference to the facts of other cases which have considered the sufficiency

of payment schedules is in my view of limited value ; what matters is whether on the
particular facts here Mr MacRitchie was given a sufficient indication of why his
claim was not regarded by TEL as meriting any payment.

Although the bullet point

statements in the schedule could have been more sensibly arranged, I accept Mr

Jagose's submission that TEL did make it clear that it had not engaged Mr
MacRitchie to undertake nor had it agreed to his undertaking any works at the
property.
[41]

It also records that Mr MacRitchie, in TEL's view, undertook works at and

with regard to the property without TEL's consent and despite requests to stop such
work whenever it became aware of them. Those statements alone clearly flagged for
Mr MacRitchie that dispute was taken with his claim at a very fundamental level. It
was not so much a dispute about the details and dollar make-up of his claim but
rather whether there should have been one at all. Accordingly this case is very
different from the usual type of case which has arisen and will typically arise under
the Act, where there is no dispute that there is a contract, and that work has been

i
I

~'

done with authorisation, but there is some issue about the quality and proper value
of the work and potential set-offs related to that.
[ 42]

TEL went further than it needed to and clarified that it had ,in particular,

never consented to Mr MacRitchie's engagement as either a contractor or project
manager, the charging by him of either a project management fee or a contractor's

(

margin and the removal and replacement of the dwelling houses windows and that it
therefore did not agree to pay for any charges, costs and expenses he sought in that
regard.
[43]

In what were arguably unnecessary additions , which have given rise to some

justifiable criticism from Mr Cleary, TEL did refer also to payment of any amount
that the trustee agreed to pay being contingent upon the sale of the property and as to
the ranking of any such claim in relation to secured or preferred creditors. It also
acknowledged that at least potentially it may have liability for the period prior to 14
November 2008 , that being the date when it says Mr MacRitchie was specifically
told not to undertake any work without TEL's express consent. It added, one might

think rather constmctively, that it was reviewing the invoices and accounts provided
by him in order to assess its potential liability for that period of time - if any.

[44]

Looking at the matter from TEL's perspective as a party which considered it

had only contracted with Mr MacRitchie on a very limited basis but then had been
faced with his engaging in a substantial amount of work beyond that including
incurring

sub-contractor

sub-contractors),

liability

($57,866.48

of

the

claim

related

to

TEL responded in what effectively was the only way it could. In

substance it told Mr MacRitchie that it had no liability to him for the vast majority of
his claim, ie. after 14 November 2008 because there had simply been no agreement
that he carry out any construction work for TEL.

C

It was prepared to acknowledge

that it might have some liability for the limited attendances before 14 November
2008 but even then said that it needed time to determine any such liability because it
had only just received further relevant invoices two days before having to complete
the payment schedule.

[45]

Looking at the matter from Mr MacRitchie's

perspective, he was in my view

provided with sufficient information to decide how to proceed under the Act.

He

knew from reading the schedule that the vast majority of his claim was completely
rejected on a fundamental contractual basis namely that there had been no agreement
for him to do most of the work and that most of his claim was therefore regarded as
being unauthorised.

He knew at that point that there was a fundamental

and

substantial dispute about the very basis for his claim, never mind the detail of it. He

(

knew all that he needed to know in order to decide what step he should take next. To
paraphrase

the options summarised

by Justice Harrison in Metalcraft Industries

Limited v Christie (High Court, Whangarei, CTV-2006-488-645,

15 February 2007)

at paragraph [16], three alternative courses were available to Mr MacRitchie

on

receipt of the payment schedule:

1.

To accept the reasons given for non-payment
and to abandon his claim.

of the disputed amount

2.

To accept the letter as a bona fide notice of dispute, with sufficient
identification

of the grounds to refer the matter to adjudication under

Part Three; or

3.

To treat the letter as invalid or defective and to contend that effectively
his payment claim had not been properly answered and that he was
entitled to summary judgment by virtue of s 22, the position arguably
being no different than if TEL had not responded at all.

[ 46]

Here Mr MacRitchie adopted the latter course but in my view he ought to

have adopted the second one. He ought to have acknowledged, however unjustified

(

he thought TEL's stance was, that there was such a fundamental dispute about his
entitlement to charge anything, at least for the majority of his work, ie. after 14
November 2008, that it would be impossible to resolve that without full investigation
of the dispute at an adjudication or a defended Court hearing.
[47]

I therefore conclude on the second issue that Mr MacRitchie has not satisfied

me that TEL does not have an arguable defence to his contention that its payment
schedule failed to comply with the requirements of the Act.
[ 48]

To put it more specifically in terms of the wording of the Act, under s 21 (2)

the payment schedule was in writing, identified the payment claim to which it related
and effectively indicated a schedule amount of nil , although allowing for the

(_

possibility that on further consideration some payment might be accepted in respect
of the preliminary attendances prior to 14 November 2008. As to s 21(3), because,
unlike most cases, this was not a case of a different calculation being appropriate but
rather whether any payment should be made, the obligations to set out the manner in
which the scheduled amount was calculated did not assume the importance it usually
would have but in any event was sufficiently clear. The reasons why nothing was
thought to be payable were in my view clearly set out . Equally, to the extent that it
could be said that TEL was withholding payment (more accurately it was really
denying any obligation at all to pay), the reason for that also was clearly explained.

Summary and conclusions

[49]

I accept Mr MacRitchie's argument that even on TEL's view of the extent of

the proposed work, the contract between the parties was a "construction contract"
for the purposes of the Act because it involved his carrying out work preparatory to
physical construction work. I consider that the plain meaning of s 6, construed as a
whole and with regard to the purpose of the Act, encompasses the work he was
engaged by TEL to do. I therefore conclude there is no arguable defence by TEL on
this issue.

C

[SO]

However, I do not accept Mr MacRitchie's contention that TEL's "payment

schedule" dated 25 March 2009 does not meet the requirements of s 21 of the Act.
In my view that document did meet the statutory requirements and put him in a
position where he was sufficiently informed to be able to make a decision whether or
not to pursue the claim and to understand the nature of the case he would have to
meet in an adjudication.
[ 51]

Because Mr MacRitchie needed to succeed on both issues, the application for

summary judgment is therefore declined. TEL is entitled to costs, which I will
reserve . They should be considered in the light of the ultimate outcome, whether
that be at adjudication or at a defended Court hearing.

!l
S MHarrop
District Court Judge
Signed at

am/pm on

August 2009

