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Introduction 

[I] This case rs a sequel to this Court's decision in Laywood v 

Holmes Construction Wellington Ltd1 and raises the issue of judicial review of the 

determination of an adjudicator under the Construction Contracts Act 2002 (the 

CCA). The determination that is challenged was given by Mr Firth on 10 May 2010. 

Mr Firth abides the decision of the Court. 

Background: an apartment development goes wrong 

C 

[2] In 2004, the second respondent, Holmes Construction Wellington Ltd 

(Holmes Construction), entered into two contracts in relation to the construction of 

an apartment building in Wellington: 

(a) The first contract was with Willis Trust Co Ltd (Willis Trust) for the 

construction of the apartment building at a contract price of 

$8,066,450.00 (plus GST) (contract one). 

(_ 

(b) The second contract was with the directors of Willis Trust, namely the 

appellant, Mr Rees, and a Mr Laywood. It provided that they would 

pay Holmes Construction $250,881.00 (plus GST) (which was 

effectively the balance of the price for the construction of the 

apartment building) in consideration for Holmes Construction 

agreeing to a split payment of the price ( contract two). 

The reason for this arrangement was that the funding obtained by Willis Trust fell 

short of the construction price by $250,881.00, so that Messrs Rees and Laywood 

agreed to be personally responsible for the payment of this amount. 

[3] Construction of the apartment building was beset by delays. Holmes 

Construction submitted a final claim for payment in tenns of the CCA on 

23 August 2005, some nine months after the anticipated date for completion. 

Holmes Construction claimed $1,283,696.68 (plus GST, interest and costs) from 

Laywood v Holmes Construction Wellington Ltd [2009] NZCA 35, [2009] 2 NZLR 243. 



Willis Trust under contract one and sought payment from Messrs Rees and Laywood 

under contract two. Holmes Construction's claim against Willis Trust incorporated 

claims for variations and for extensions of time. 

(' 

[ 4] The matter went to adjudication under the CCA before Mr Green, who 

delivered his determination on IO February 2006. He found that both Willis Trust 

and Messrs Rees and Laywood had failed to provide payment schedules within the 

relevant time periods in response to Holmes Construction's final payment claim.2 

The effect of this failure was that they could not defend the claims against them.3 As 

a consequence, Willis Trust was required to pay $1,324,165.22 (including OST, 

interest, costs and adjudication fees), and Messrs Rees and Laywood were jointly 

and severally liable for $322,387.27 (including OST, interest, costs and adjudication 

fees). 

[5] Willis Trust and Messrs Rees and Laywood then brought an application for 

judicial review of Mr Green's determination, which Harrison J dismissed.4 Shortly 

after, Holmes Construction had judgment entered in the District Court against 

Willis Trust in the amount of Mr Green's award. 5 Willis Trust went into voluntary 

liquidation on 28 June 2006. 

( 

[6] On 6 June 2006, Holmes Construction applied to have Mr Green's award 

against Messrs Rees and Laywood entered as a judgment in the District Court. 

Messrs Rees and Laywood filed what was effectively a notice of opposition.6 

Judge Wilson QC granted Holmes Construction's application and entered judgment.' 

Messrs Rees and Laywood then appealed against that decision to the High Court8 

and to this Court,9 and sought leave to appeal to the Supreme Court, 10 in each case 

unsuccessfully. The judgment remains unsatisfied. 

4 

5 
6 

7 

Construction Contracts Act 2002, s 22 
Section 23. 
Willis Trust Ltd v Green HC Auckland CIV-2006-404-809, 25 May 2006. 
CCA, s 76(2). 
CCA, s 74(1). 
Holmes Construction Wellington Ltd v Laywood DC North Shore CIV-2006-044-1112, 5 July 
2006. 
Laywood v Holmes Construction Wellington Ltd [2008] 2 NZLR 493 (HC). 
See footnote I above. 
Laywood v Holmes Construction Wellington Ltd [2009] NZSC 44, [2009] 2 NZLR 243. 

8 

9 

JO 



[7] On 16 July 2009, the body corporate and the 3 7 owners of the apartments 

issued civil proceedings against Holmes Construction and five other defendants 

alleging serious defects in the design and construction of the apartment building. 

None of Willis Trust, Mr Rees or Mr Laywood was a party to those proceedings. 

[8] Then, on 26 October 2009, Willis Tmst, its liquidators and Mr Rees entered 

into a "Deed of Assignment of Causes of Action Arising Under Contract and/or of 

Benefit of Contract" (the deed of assignment). The recitals read: 

A. [Willis Trust] has a claim against [Holmes Construction] which has 
arisen out of a construction contract dated 26 of March 2004 relating 
to the construction of apartments known as the Augusta Apartments 
(the Construction Contract). 

( B. The Liquidators do not have the funding available to them nor does 
[Willis Tmst] have the assets available to it to fund and/or pursue the 
claim. 

C. [Mr Rees] has agreed to pursue the claim against [Holmes 
Construction] but requires in order to pursue the claim an 
assignment of the benefit and rights arising under the contract 
pursuant to this Deed. 

D. The Liquidators on behalf of [Willis Tmst] have agreed to assign all 
right, title and interest in the contract and/or any rights to pursue 
[Holmes Construction] to [Mr Rees] on the terms set· out in this 
Deed of Assignment. 

[9] The deed of assignment went on to provide: 

(a) "All right, title and interest and any benefit" arising under contract 

one was assigned to Mr Rees. ( 

(b) Mr Rees did not assume any obligations under contract one. 

(c) Mr Rees agreed to instmct counsel and solicitors acceptable to the 

liquidators to pursue a claim by way of adjudication or arbitration 

against Holmes Construction including for defective workmanship. 

( d) In the event of any recovery from Holmes Construction, Mr Rees was 

to receive reimbursement for his costs and, in addition, $500,000. 

Clause 5 provided: 



It is agreed that any costs expended by [Mr Rees] shall first 
be deducted from those monies that are recovered from 
[Holmes Construction] and secondly shall be applied as to 
the first $500,000 of recovery for [Mr Rees] and at his 
direction and any amounts recovered in excess of $500,000 
shall be for the benefit of the Liquidators and shall be 
distributed in accordance with the seventh Schedule of the 
Companies Act 1993. 

[10] On 30 November 2009 Mr Rees served a notice of adjudication on 

Holmes Construction in respect of claims under contract one. The principal 

determinations that he sought were as follows: 

( 

(a) A determination as to the construction defects for which 

Holmes Construction was responsible and an order that 

Holmes Construction pay him 11 the amount necessary to make good 

the defects. 

(b) A determination that no moneys were payable under the construction 

contract (including contract two) to Holmes Construction until all 

remedial work has been carried out. 

( c) Alternatively, a determination requmng repayment of the contract 

price and all moneys previously paid to Holmes Construction. 

(d) A determination that all moneys paid to Holmes Construction are to 

be applied first against the fixed sum component of the construction 

contract (including contract two) rather than against the Final 

Payment Certificate. The amount payable by Messrs Rees and 

Laywood under contract two has effectively been paid ( or is deemed 

to have been paid under the rule in Clayton's case), 12 so that nothing 

further is payable by them. 

II As assignee of Willis Trust's rights and party to a collateral contract with Holmes Construction 
(that is, contract two). 
Devaynes v Noble (Clayton s case) ( 1816) I Mer 572. 12 



(e) A determination that Holmes Construction was not entitled to the full 

amount for variations and extensions that was included in the claim 

dealt with by Mr Green. 

[11] Holmes Construction challenged the Adjudicator's jurisdiction to deal with 

Mr Rees' notice of adjudication on various grounds, only one of which need concern 

us for present purposes. That was that under s 25 of the CCA a dispute can be 

referred to adjudication only by "any party to a construction contract". Mr Rees 

claimed that he fell within this provision either because he was a party to contract 

two which was a collateral contract to contract one, or because he had taken an 

assignment of Willis Trust's rights under contract one. 

( [12] In a preliminary adjudication, Mr Firth rejected Mr Rees' argument that, as a 

party to contract two, he was entitled to enforce the recovery of damages against 

Holmes Construction under contract one, independently of any question of 

assignment. He also held that contract one specifically prohibited assigmnent 

without the prior written approval of Holmes Construction. Clause 5.21(b) of 

contract one provided: 

The Principal [Willis Trust] shall not, without the prior written approval of 
the Contractor [Holmes Construction] and except on such terms and 
conditions as are determined in writing by the Contactor, assign, mortgage, 
charge or encumber the Contract or any part thereof or any benefit or any 
moneys or interest there under. 

( 
Such written approval had not even been sought, much less given. As a consequence 

there was no valid assignment in terms of contract one. 

[13] However, given that Willis Trust was in liquidation at the time of the 

assignment, Mr Rees argued that even if it was not authorised under contract one, the 

assignment was a valid exercise of the liquidators' powers under s 260 and 

Schedule 6 of the Companies Act 1993, to which Holmes Construction had not 

objected under s 284 of that Act. In his preliminary adjudication Mr Firth thought 

that there might be some force in this submission. However, when he revisited the 

point in his substantive adjudication, Mr Firth concluded that there had not been a 



valid assignment by the liquidators. Accordingly, he held that Mr Rees did not have 

standing to bring the dispute to adjudication on either of these bases. 

( 

[14] However, in the substantive adjudication Mr Firth went on to consider 

whether Holmes Construction had received all that it was entitled to receive for the 

construction of the apartments. This was on the basis that, if Holmes Construction 

had been paid all it was legitimately entitled to claim for its construction work (after 

a proper assessment of the legitimacy of the variations and extensions claimed and 

allowed by default by Mr Green), then it could not claim the top-up payment from 

Messrs Rees and Laywood under contract two. Mr Firth analysed the various claims 

made in relation to contract one, undertaking a notional accounting between 

Willis Trust and Holmes Construction. He concluded that, on the basis of his 

calculations, Holmes Construction had been paid all it was entitled to receive under 

contract one, so that it was not entitled to the "top-up" payment under contract two. 

(_ 

[ 15] Some six months after this determination was released, Holmes Construction 

issued proceedings seeking judicial review of Mr Firth's substantive determination. 

The outcome of those proceedings was that Whata J set aside Mr Firth's 

determination, holding that he should not have entered into an analysis of the rights 

and liabilities of Holmes Construction and Willis Trust under contract one at the 

behest of Mr Rees. He set aside in particular the finding that Mr Rees was entitled, 

in terms of his obligations under contract two, to the benefit of any over-payment 

under contract one. We will outline Whata J's reasoning in the course of discussing 

individual issues. 

Issues on appeal 

[ 16] As we see it, there are three issues on the appeal: 

(a) What approach should be taken to judicial review of an adjudicator's 

determination under the CCA? In particular, is the Court limited to 

granting relief in relation to errors of law going to jurisdiction? 



(b) Did the High Court err in finding that Mr Rees did not have standing 

to pursue a dispute in relation to the quality of the work undertaken 

by Holmes Construction on the apartment complex, so that Mr Firth 

did not have jurisdiction to determine the dispute? 

(c) Did the High Court exercise its discretion to grant relief on a proper 

basis? 

Discussion 

[17] Before we discuss these three issues we should note two points: 

(a) First, Willis Trust received full value from the purchasers of the 

apartments when the sale and purchase transactions settled. As the 

purchasers did not include Willis Trust among the defendants in their 

claim for damages for defects in the apartments, Willis Trust has not 

suffered any loss to this point. 

(b) Second, as Mr Firth noted, the effect of the assignment would, if all 

went according to plan, have been to divert to Mr Rees $500,000 that 

would in other circumstances have gone to the purchasers as damages 

for the losses they suffered from defective workmanship. This is a 

somewhat unattractive outcome. 

( (i) Judicial review of an adjudicator s determination 

[18] For Mr Rees, Mr Rucker argued that given the statutory context it was only 

those errors of law that go to jurisdiction that can be the subject of judicial review. 

He relied in particular on an article by Professor John Ren for support for that 

proposition, in particular the following passage: 13 

The decision that non-jurisdictional errors are not grounds for judicial 
review is necessitated by the scheme and purpose of the legislation. All such 
legislation (including the New Zealand Act) is designed to provide a speedy 
and efficient solution to construction disputes. The solution is provisional in 

13 John Ren "Judicial review of construction contract adjudicators" [2005] NZLJ 461 at 461. 



the sense that the parties are free to have disputes finally determined by 
litigation, arbitration or otherwise during or after adjudication. The time 
frame is tight for each step. Moreover, the parties do not have to be legally 
represented and the adjudicators do not have to be legally qualified. 
Therefore the legislature must have been aware of and have allowed for the 
possibility that adjudicators would make legal or factual mistakes. For every 
mistake to be a ground for judicial review would frustrate the object of the 
legislation. 

The concept of ''jurisdictional error" can be interpreted in a broad or a narrow 

fashion.14 Presumably the meaning intended here is the narrow one. 

[19] The Judge dealt with this issue as follows: 

( 

[31] The purpose and scheme of the [CCA] should be able to be 
accommodated through the normal and careful application of orthodox 
principles and grounds of review, including error of law, procedural 
impropriety, relevant and irrelevant considerations and Wednesbury 
unreasonableness. Materiality and the availability of alternative remedies 
may provide a legitimate filter in respect of claims that, while valid, ought 
not to be allowed to derail the speedy resolution of claims under the [CCA]. 

[32] In any event, the basic errors pleaded point to jurisdictional error, 
namely whether the Adjudicator had jurisdiction to hear the claim and 
whether Gary Rees had standing to be heard in relation to a dispute about 
Contract One. 

[20] The view expressed by the Judge in [31] of the extract is similar to that 

expressed by Stevens J in Tayler v LaHatte15 and Dobson J in Spark It Up Ltd v 

Dimac Contractors Ltd.16 The Judges contemplate that, in principle, all grounds of 

judicial review will be available in relation to an adjudicator's determination but, in 

light of the purpose and scheme of the CCA, relief by way of judicial review will 

rarely be granted. 

[21] Section 60 of the CCA provides that an adjudicator's determination under 

s 48(1)(a) is binding on the parties even though there has been an application for 

judicial review. (A determination under s 48(1 )(a) is one which determines whether 

or not any party to an adjudication is or will be liable to make a payment under a 

construction contract.) Clearly, then, Parliament contemplated the possibility of 

judicial review proceedings m relation to adjudicators' determinations, 

14 

15 

16 

See New Zealand Rail Ltd v Employment Court [1995] 3 NZLR 179 (CA) at 181-182. 
Tayler v LaHatte HC Auckland CIV-2007-404-6843, 24 June 2008 at [20]. 
Spark It Up Ltd v Dimac Contractors Ltd (2009) 19 PRNZ 631 (HC) at [24]-[25]. 



Nevertheless, there is nothing in the CCA which specifically limits judicial review to 

errors going to jurisdiction, as there is in other statutes.17 The question is whether 

the CCA, read as a whole, requires the conclusion that judicial review is to be 

limited in this way. 

[22] We are satisfied that the CCA as a whole does not require that judicial review 

be limited to instances of what might be classified as jurisdictional error. In our 

view, to hold that the availability of judicial review is limited in that way invites 

unproductive and diversionary debate about whether a particular error is or is not 

"jurisdictional". The key point, we think, is that the statutory context is such that a 

person who does not accept an adjudicator's determination should litigate, arbitrate 

or mediate the underlying dispute, rather than seeking relief by way of judicial 

review of the determination. Such relief will be available only rarely. We now 

explain our reasons for this view. 

[23] The CCA contemplates that adjudication and other dispute resolution 

techniques such as litigation may take place at the same time in relation to a dispute 

under a construction contract. So: 

(a) Section 25( 1) confers a right on a party to a construction contract to 

refer a dispute to adjudication even though the dispute is the subject 

of court proceedings between the same parties. 

( 
(b) Section 26(1) provides that nothing in Part 3 (which deals with 

adjudication of disputes) prevents the parties to a construction 

contract from litigating a dispute which is before an adjudicator. 

( c) Section 26(2) provides that submitting a dispute which is undergoing 

an adjudication to litigation or some other dispute resolution 

technique does not bring the adjudication to an end. 

17 See, for example, the Employment Relations Act 2000, s 193 and Parker v Silver Fern Farms 
Ltd (2011] NZCA 564 at (18]-(54]. 



[24] Further, an adjudicator's determination as to the payment of money remains 

in effect despite the issue of judicial review proceedings.18 Section 58 provides that 

such a determination is enforceable under s 59, which provides various mechanisms 

which the creditor can use to enforce payment and allows the creditor to suspend 

work on the project." This is to be contrasted with the position in relation to an 

adjudicator's determination of questions or disputes about the rights or obligations of 

the parties under a construction contract. Such determinations are not enforceable, 

even if they are addressed in a determination dealing with a monetary claim. 20 

Rather, the party in whose favour the determination has been made may bring court 

proceedings to enforce its rights under the contract. In such proceedings, the court 

must have regard to, but is not bound by, the adjudicator's determination. 

C [25] Two points follow from the foregoing outline. First, one of the objectives of 

the CCA was to solve cash flow problems that had been common in the construction 

industry by facilitating quick payments.21 As Harrison J has said:22 

[The CCA] was enacted following a series of high profile financial collapses 
in the construction industry in the 1980s and 1990s, causing substantial and 
widespread losses .... [It] was designed to protect a contractor through a 
mechanism for ensuring the benefit of cashflow for work done on a project, 
thereby transferring financial risk to the developer. The scheme of the Act is 
to provide interim or provisional relief while the parties work through other, 
more formal, dispute resolution procedures. 

l· 

The issue of judicial review proceedings does not interfere with that objective as a 

party with the benefit of a money determination may still enforce it. Mr Hughes for 

Holmes Construction submitted that this provision was similar to a provision to the 

effect that the filing of an appeal does not operate as a stay of the decision appealed 

from.23 We consider that it goes further than that, however. It reflects the "pay 

now, argue later" philosophy that underlies the CCA. Accordingly, it seems to us 

unlikely that a court would be prepared to grant interim relief under s 8 of the 

18 

19 

20 

21 

Section 60(a). 
Section 59(2). 
Section 58(2) and (3). 
John Ren "Enforcing Payment Obligations Under the Construction Contracts Act 2002" (2006) 
12 NZBLQ 336 at 337. 
Willis Trust Co Ltd v Green at [20]. 
See, for example, Court of Appeal (Civil) Rules 2005, r 12. 

22 

23 



Judicature Amendment Act 1972 in the context of judicial review proceedings 

challenging an adjudicator's determination as to payment. 

[26] Second, an adjudicator's determination of rights and obligations under a 

construction contract is not binding in any event. A party with the benefit of such a 

determination must issue proceedings in order to enforce its rights and the court will 

be free to reach a different view from that of the adjudicator. In this type of case, it 

is difficult to see what point there would be in any judicial review proceedings. 

( 

[27] The courts must be vigilant to ensure that judicial review of adjudicators' 

determinations does not cut across the scheme of the CCA and undermine its 

objectives. But this does not mean that judicial review should be limited to instances 

of "jurisdictional error". In principle, any ground of judicial review may be raised, 

but an applicant must demonstrate that the court should intervene in the particular 

circumstances, and that will not be easy given the purpose and scheme of the CCA. 

Indeed, we consider that it will be very difficult to satisfy a court that intervention is 

necessary. As an example, given that an important purpose of the CCA is to provide 

a mechanism to enable money flows to be maintained on the basis of preliminary 

and non-binding assessments of the merits, it is unlikely that errors of fact by 

adjudicators will give rise to successful applications for judicial review. In the great 

majority of cases where an adjudicator's determination is to be challenged, the 

appropriate course will be for the parties to submit the merits of the dispute to 

binding resolution through arbitration or litigation ( or, of course, to go to mediation). 

( 
[28] Mr Hucker drew support for his argument that judicial review should be 

available only for jurisdictional error from United Kingdom and Australian decisions 

under similar statutory regimes. In relation to the United Kingdom, he referred to 

the decision of Jackson J in Carillion Construction Ltd v Devonport Royal 

Dockyard Ltd.24 In that case, Jackson J summarised four basic principles applicable 

to applications for review of an adjudicator's decision. They were:25 

24 Carillion Construction Ltd v Devonport Royal Dockyard Ltd [2005] EWHC 778, [2005] BLR 
310 (TCC). 
At [82] (citations omitted). 25 



1. The adjudication procedure does not involve the final determination 
of anybody's rights (unless all the parties so wish). 

2. The Court of Appeal has repeatedly emphasised that adjudicators' 
decisions must be enforced, even if they result from errors of 
procedure, fact or law: ... 

3. Where an adjudicator has acted in excess of his jurisdiction or in 
serious breach of the rules of natural justice, the court will not 
enforce his decision: ... 

4. Judges must be astute to examine technical defences with a degree of 
scepticism consonant with the policy of the [Housing Grants, 
Construction and Regeneration Act 1996]. Errors of law, fact or 
procedure by an adjudicator must be examined critically before the 
Court accepts that such errors constitute excess of jurisdiction or 
serious breaches of the rules of natural justice: ... 

( ' 
[29] On appeal from Jackson J's judgment, the Court of Appeal approved that 

summary. 26 The Court went on to say: 

85 The objective which underlies the Act and the statutory scheme 
requires the courts to respect and enforce the adjudicator's decision unless it 
is plain that the question which he has decided was not the question referred 
to him or the manner in which he has gone about his task is obviously unfair. 
lt should be only in rare circumstances that the courts will interfere with the 
decision of an adjudicator .... 

86 It is only too easy in a complex case for a party who is dissatisfied 
with the decision of an adjudicator to comb through the adjudicator's reasons 
and identify points upon which to present a challenge under the labels 
"excess of jurisdiction" or "breach of natural justice". lt must be kept in 
mind that the majority of adjudicators are not chosen for their expertise as 
lawyers. Their skills are as likely (if not more likely) to lie in other 
disciplines. The task of the adjudicator is not to act as arbitrator or judge. 
The time constraints within which he is expected to operate are proof of that. 
The task of the adjudicator is to find an interim solution which meets the 
needs of the case. Parliament may be taken to have recognised that, in the 
absence of an interim solution, the contractor ( or sub-contractor) or his sub 
contractors will be driven into insolvency through a wrongful withholding of 
payments properly due. The statutory scheme provides a means of meeting 
the legitimate cash-flow requirements of contractors and their 
subcontractors. The need to have the "right" answer has been subordinated 
to the need to have an answer quickly. The scheme was not enacted in order 
to provide definitive answers to complex questions .... 

87 In short, in the overwhelming majority of cases, the proper course 
for the party who is unsuccessful in an adjudication under the scheme must 
be to pay the amount that he has been ordered to pay by the adjudicator. If 

26 Carillion Construction Ltd v Devonport Royal Dockyard [2005] EWCA Civ 1358; [2006] BLR 
15 at [52]. (The Court refers to [80] of Jackson J's judgment rather than [82]. That appears to 
be an error, however). 



he does not accept the adjudicator's decision as correct (whether on the facts 
or in law), he can take legal or arbitration proceedings in order to establish 
the true position. To seek to challenge the adjudicator's decision on the 
ground that he has exceeded his jurisdiction or breached the rules of natural 
justice (save in the plainest cases) is likely to lead to a substantial waste of 
time and expense - as, we suspect, the costs incurred in the present case 
will demonstrate only too clearly. 

[30] Jackson J's summary of the relevant principles was also cited with apparent 

approval more recently by the Court of Appeal in Speymill Contracts Ltd v 

Baskind. 27 

( 

[31] We find support for the approach which we have articulated in these 

passages. We do not see the English cases as limiting the availability of judicial 

review to instances of jurisdictional error; breach of the rules of natural justice and 

bias are also accepted as providing grounds for intervention.28 More importantly, 

however, these passages confirm that, given the scheme and purpose of the CCA and 

similar regimes, judicial review will be available as a means to challenge 

adjudicators' determinations only rarely. It is important, we think, to focus on that 

point, thus allowing courts to consider what is appropriate in the circumstances of 

particular cases untrammelled by "jurisdictional error", a concept which has been 

described as a "conclusory label".29 

(ii) Mr Rees' standing 

( 

[32] As we have said, in his substantive determination, Mr Firth ruled that 

Mr Rees had no standing to bring a claim under contract one. He also rejected 

Mr Rees' argument that as a party to contract two he was entitled to enforce recovery 

of damages against Holmes Construction in respect of defective workmanship. 

However, Mr Firth went on to find that Mr Rees had no liability to 

Holmes Construction under contract two, on the ground that there was an implied 

term in contract two to the effect that Holmes Construction could have no claim 

27 

28 
Speymi/1 Contracts Ltd v Baskind [2010] EWCA Civ 120 at [31]. 
See Carillion Construction (HC) at [82] (point 3) and Cantillon Ltd v Urvasco Ltd [2008] 
EWHC 282, [2008] BLR 250 (TCC) at [51]. 
See Michael Taggart, "'Australian Exceptionalisrn' in Judicial Review" (2008) 36 Federal Law 
Review I at 8 and footnote 44. 

29 



under contract two unless a "top-up" of the amount paid to it under contract one was 

required. 

( 

[33] Whata J rejected Mr Hucker's contention that contracts one and two were 

interdependent collateral contracts, with the performance of contract one being a 

prerequisite for payment under contract two. Like Mr Firth, he concluded that the 

consideration for Messrs Rees and Laywood assuming obligations under contract 

two was Holmes Construction 's entry into contract one. Contract two, he said, was 

"a prerequisite to the undertaking of the contract works and not a part of the 

consideration for those contract works".30 Later, having examined the language of 

the contracts, Whata J said that Holmes Constmction had an obligation under 

contract one to carry out the contract works. Willis Trust was the party able to 

enforce that obligation. Holmes Construction could claim payment from 

Messrs Rees and Laywood under contract two at some time during the period of 

fulfilment of contract one. As to the purported assignment, Whata J agreed with 

Mr Firth that the language of cl 5.21(b) of contract one was clear, so that there had 

not been a valid assignment. He also said that he had not been referred to any 

authority which suggested that a liquidator had power to override such a clause.31 

[34] Mr Rucker made essentially three points in his submissions before us: 

( \ 

(a) The two contracts were collateral in nature for the carrying out of the 

contract works. As a consequence, satisfactory fulfilment of contract 

one was a pre-condition to Holmes Construction claiming payment 

under contract two. 

(b) If contract two was as described by Whata J, it was effectively an 

indemnity and was therefore excluded from the operation of the 
CCA.32 

( c) The Judge's analysis did not take account of ss 17 and 19 of the CCA, 

which deal with progress payments under a construction contract. 

30 

31 

32 

At [78]. 
At [99]-[ I 00]. 
Sees 11. 



Mr Hucker also maintained his argument that the assignment of Willis Trust's rights 

under contract one to Mr Rees was valid. We do not propose . to address that 

argument further as, like those below, we consider that the terms of cl 5 .21 (b) are 

clear and were not complied with. 

[35] To address the remaining points we must set out the terms of contract two: 

TO Holmes Construction & Development Ltd 

We, Ian Laywood and Gary James Rees in consideration of you at our 
request agreeing to split payment of the contract sum for the main 
building and rooftop apartments of Augusta Apartments at 
Willis Street, Wellington into: 

(a) Contract One (to be met by Willis Trusts Ltd) a contract price of 
$6,978,060; and 

(b) Contract Two (to be met by us jointly) a contract price of $250,881. 

HEREBY PERSONALLY GUARANTEE PAYMENT (and bind ourselves 
and our executors and assigns) of Contract Two above to be made to 
you during the period of fulfilment of Contract One. Upon clearance 
of the sum of $250,881 paid on the personal cheque account of either 
Ian Laywood or Gary Rees intended in payment of Contract Two, 
[Holmes Construction] will unconditionally and irrevocably release 
Ian Laywood and Gary Rees in respect of any further obligation or 
liability under this guarantee. 

[36] There are four features of the wording of contract two which we should 

mention at this point: 

(a) Contract two records that the two contract structure was adopted at 

the request of Messrs Rees and Laywood. ( 

(b) Contract two provides a "top-up" to the price fixed in contract one. 

In that sense it is linked to contract one. 

( c) As far as Holmes Construction was concerned, the consideration for 

agreeing to the split structure was the personal obligation undertaken 

by Messrs Rees and Laywood to pay $250,881. Payment was to 

come from the personal cheque account of one or the other. 



(d) Contract two does not link the obligation to make payment under it to 

completion of the work under contract one or to its completion to a 

particular standard. Rather, the obligation to pay arises "during the 

period of fulfilment" of contract one, that is, at any time after the 

work under contract one has commenced. As Whata J put it, the 

construction work was incidental to contract two but not part of the 

consideration for entering into it.33 

We also note that the patties accepted that contract two was a construction contract 

for the purpose of the CCA. 

( 
[3 7] It is not disputed that the reason why Messrs Rees and Laywood requested 

the two contract structure was to meet a funding difficulty faced by Willis Trust. 

Contract two was for a relatively small sum when compared to the price under 

contract one. Further, it was for a fixed sum, unlike the price under contract one, 

which could be adjusted to take account of variations, time extensions and such like. 

If the parties had contemplated that Messrs Rees and Laywood might be obliged to 

pay less than the sum identified in contract two as a result of, for example, defective 

work on the part of Holmes Construction under contract one, one would have 

expected to see some mechanism in contract two to address that. Yet there is none. 

( 

[38] In contrast to contract two, contract one contained detailed provisions setting 

out the respective rights and obligations of Holmes Construction and Willis Trust in 

relation to the construction of the apartment complex. As Messrs Rees and Laywood 

were not parties to contract one and assumed no obligations under it, it is difficult to 

see why they should have acquired any rights under it. Their contractual obligation 

was a straightforward one: to make payment of $250,881 when called upon to do so 

after the work under contract one had commenced. As noted, this obligation was a 

personal one: it was not an obligation to procure some other party such as 

Willis Trust to make payment. Although contract two stated that the liability to pay 

arose after the work under contract one had commenced, it did not specify any 

particular time for payment. Presumably, Holmes Construction was entitled to call 

for payment at any time "during the period of fulfilment" of contract one. 

33 At [82). 



[39] As a consequence of these various features, we consider that any deficiencies 

in the way that Holmes Construction performed its work under contract one were to 

be resolved between it and Willis Trust through the mechanisms contained in 

contract one and the CCA. 

( 

[ 40] We see nothing incongruous in such a contractual stmcture. Indeed, it makes 

good commercial sense. Holmes Construction would not have entered into contract 

one with Willis Trust if Messrs Rees and Laywood had not been prepared to enter 

into contract two. When they entered into contract two, Messrs Rees and Laywood 

committed themselves, without qualification, to paying Holmes Construction 

$250,881 once work under contract one was underway. If there were to be price 

adjustments, whether up or down, to reflect variations, extensions, defects or faulty 

workmanship, they were to occur between Holmes Construction and Willis Trust 

under contract one, separately from the obligations of Messrs Rees and Laywood 

under contract two. 

[41] Like Whata J, we consider that there is no basis for the implication of a tenn 

into contract two, to the effect that the payment obligation under it would not arise if 

Holmes Constrnction was over-paid under contract one by Willis Trnst. Such a term 

would run counter to the tenor of both contracts and, apart from that, is not required 

to give business efficacy to contract two. 34 The appropriate remedy in such an 

instance would be for Willis Trust to recover any over-payment from 

Holmes Construction under contract one. It is difficult to see on what basis 

Messrs Rees and Laywood should benefit personally from any over-payment by 

Willis Trust. This is especially so now that Willis Trust is in liquidation. In effect, 

Mr Hucker invites us to ignore the different legal personalities involved, as well the 

different rights and obligations under the two contracts. 

[42] Mr Rucker submitted that, on the Judge's view of it (which we have 

accepted), contract two falls foul of s 11 of the CCA as it is a contract of indemnity. 

Relevantly, s 11 provides: 

34 BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 16 ALR 363 (PC) at 376, applied 
by the Supreme Court in Nielsen v Dysart Timbers Ltd [2009] NZSC 43, [2009] 3 NZLR 160 at 
[64]. 



When Act does not apply 

This Act does not apply to- 

(b) a construction contract to the extent that it contains- 

(i) provisions under which a party undertakes to carry out 
construction work as a condition of a loan agreement with 
any person; or 

(ii) provisions under which a party undertakes- 

(A) to lend money or to repay money lent; or 

(B) to guarantee payment of money owing or repayment 
of money lent; or 

( (C) to provide an indemnity for construction work 
carried out under the construction contract. 

[ 43] As Mr Firth said, contract two is a standard "top-up" agreement. We do not 

accept that it falls within any of the categories mentioned in s 11 (b ). 

[ 44] This leaves Mr Huck er 's submissions based on ss 17 and 19 of the CCA. 

These provisions set out the default provisions to be applied to progress payments in 

circumstances where the parties have not themselves agreed mechanisms to deal 

with progress payments. In effect, then, Mr Hucker invites us to treat the payment to 

be made under contract two as a progress payment made under contract one. We see 

no justification for that approach and, even assuming that it is correct, we do not see 

why the default provisions would apply given the straightforward terms of contract 

two. 

[ 45] The consequence of this is that we agree with Whata J's conclusion that 

Mr Firth was not entitled to examine the legitimacy of the payments under contract 

one in order to determine whether the obligation of Messrs Rees and Laywood under 

contract two remained. Rather, on a referral by Mr Rees, Mr Firth was limited to 

resolving any dispute under the terms of contract two. 

(iii) Was Whata J wrong to grant relief? 

[ 46] In deciding to grant relief, the Judge took the following factors into account: 



(a) He accepted that there was an alternative course of action available to 

Holmes Construction, namely, seeking a determination of the issues 

in an arbitration. He rejected that as an appropriate alternative, 

however, on the ground that it would be illogical for him to require 

Holmes Construction to go to arbitration with Mr Rees over issues 

under contract one, which he had held Mr Rees was not entitled to 

raise. 

( 

(b) He also took into account the very long delay that has occurred since 

Mr Green's determination, the consequences of which Mr Rees has 

fought by every means available to him. While he did not criticise 

Mr Rees for taking the steps that he has to challenge the 

consequences of that determination, the Judge said that the resulting 

delay should be factored into the analysis. 

(c) He emphasised that the money flows under contract one had already 

occurred, so there was no urgency in that sense. 

( 

(d) The Judge considered that any overpayment to Holmes Construction 

under contract one was a "notional excess". Neither Willis Trust nor 

Mr Rees had paid money that they are now seeking to claim back. 

Nor was it likely that either would make any contribution to the 

defects claim. The Judge noted that Holmes Construction has been 

attempting to resolve matters with apartment owners. 

[47) Mr Rucker submitted that the Judge had exercised his discretion to award 

relief wrongly. In particular, he had exercised his discretion on incorrect principles 

and had taken irrelevant factors into account. The Judge had, he submitted, failed to 

take proper account of: 

(a) the six month delay between Mr Firth delivering his determination 

and the issuing of the judicial review proceedings by wrongly 

factoring into the analysis the long delay following Mr Green's 

determination; 



(b) prejudice to Mr Rees; and 

( c) the availability of alternative remedies. 

In addition, Mr Hucker said, the Judge had improperly applied a "presumption of 

relief' and had wrongly taken into account the fact that Holmes Construction had 

accepted responsibility to the purchasers for defects. 

( 

[ 48] Mr Firth made an error of law in the interpretation of contract two. This 

Court has said that, although public law remedies are discretionary, there must be 

"extremely strong reasons" to decline to grant relief where a public decision-maker 

is shown to have erred in the exercise of his or her powers.35 That approach has been 

criticised as being insufficiently nuanced, 36 although the Court seems to have had in 

mind situations where it could be shown that there was substantial prejudice to the 

claimant. In any event, given the discretionary nature of public law remedies, it may 

be that a more nuanced approach is necessary in the generality of cases. But in the 

present context, a requirement to show "extremely strong reasons" to deny relief 

would substantially undermine the CCA's purpose and scheme. In most - indeed, 

almost all - cases involving construction contracts it will be preferable for parties to 

resolve disputes over contractual rights and liabilities by mediation, arbitration or 

litigation, given the non-binding nature of an adjudicator's determination on such 

matters, rather than by resorting to judicial review. The courts should be careful not 

to act so as to encourage parties to construction contracts to take judicial review 

proceedings rather than utilising other more appropriate alternatives. However, the 

position reached in the present case (including the delays to date) is, in our view, 

most unusual and we consider that the Judge was entitled not to require the use of an 

alternative remedy. 

( 

[ 49] We see no prejudice to Mr Rees. Having had judgment entered against him 

following Mr Green's adjudication, he has been remarkably successful in avoiding 

the consequences of that. He has not satisfied the judgment and, we were advised, 

has not met his obligation to pay court-ordered costs to Holmes Construction (which 

35 

36 
See Air Nelson Ltd v Minister of Transport [2008] NZCA 26, [2008] NZAR 139 at [59]-[61]. 
See Gerard McCoy "Public Law Potpourri" [2009] NZLJ 352 at 354. 



may explain Holmes Construction's reluctance to take further proceedings involving 

him). Further, Mr Rees does not appear to face claims. from independent third 

parties who are or may be prejudiced by any delay on the part of 

Holmes Construction. In this case, delay appears to have worked in Mr Rees' 

favour. 

[50] As to the point that the Judge wrongly took into account that 

Holmes Construction has accepted responsibility to resolve matters with the 

purchasers, it is difficult to see how that assists Mr Rees. As is well illustrated by the 

terms of the deed of assignment, Mr Rees' concern has not been to resolve matters 

for the purchasers but rather to protect and further his own interests. 

( [ 51] Overall, then, we do not accept that the Judge exercised his discretion 

wrongly. 

Decision 

[52] The appeal is dismissed. The appellant must pay costs to the second 

respondent for a standard appeal on a band A basis plus usual disbursements. 

( 
Solicitors: 
Hucker & Associates, Auck.land for Appellant 
Kensington Swan, Auckland for Second Respondent 


