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JUDGMENT OF THE COURT 

A The appeal is dismissed. 

B The appellants, jointly and severally, must pay the respondent one set of 

costs for a standard appeal on a band A basis and usual disbursements. 

REASONS OF THE COURT 

(Given by Stevens J) 
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The Commissioner seeks access to documents 

( 

[ 1] In March 2011 agents of the Commissioner of Inland Revenue, acting 

pursuant to warrants issued under ss 16(4) (the access warrants) and 16C(2) (the 

warrants to remove and retain documents) of the Tax Administration Act 1994 (the 

Act), entered six premises in Auckland seeking access to documents relevant to the 

Commissioner's investigation into the tax affairs of the first and third appellants and 

associated entities. The appellants brought judicial review proceedings in the High 

Court challenging the issuing and execution of the warrants and seeking orders 

directing the Commissioner not to inspect the seized documents and to return them 

to the appellants. Venning J dismissed the application. 1 The appellants have 

appealed against that decision. 

[2] The appellants contend that Venning J made three errors. First, in finding 

that it was not unreasonable for the Commissioner to have invoked his powers under 

s 16 of the Act. Second, in finding that the over-emphasis of some aspects of the 

material and under-emphasis of others in the affidavit put forward to support the 

application for the warrants was not material and could not possibly have affected 

the District Court Judge's decision to issue the warrants. Third, in finding that the 

warrants were not invalid as being too widely drawn, general and lacking specificity. 

( 
[3] The appeal also gives rise to an ancillary point. This involves the ability of 

this Court to consider the full unredacted version of the affidavit filed in support of 

the applications for the access warrants and the warrants to remove and retain 

documents. 

Some further background 

[ 4] The first appellant, Mr Tauber, is an accountant. He controls a number of 

companies known collectively as the Honk entities. The third appellant, Mr Webb, is 

a shareholder and/or director of several of the Honk entities. The Commissioner 

commenced investigations into the tax affairs of Messrs Tauber and Webb in 2008. 

Tauber v Commissioner of Inland Revenue HC Auckland CIV-2011-404-2036, 12 August 2011 
[High Court judgment]. 



Those investigations centered on income suppression, claiming deductions to which 

there was no entitlement and tax avoidance. In the course of that investigation the 

Commissioner encountered problems in obtaining information. He considered that 

requests to provide information pursuant to s 17 of the Act had not been fully 

complied with or were not complied with in a timely manner. In response to those 

difficulties, the Commissioner decided that the most timely and effective way to 

obtain the information would be to use s 16 of the Act. 

C 

[5] An application for warrants pursuant to ss 16(4) and 16C(2) of the Act, 

together with a supporting affidavit and an accompanying memorandum of counsel, 

was filed in the District Court in Auckland on 9 March 2011. On the following day 

Judge Field issued four warrants to enter private dwellings and eight warrants to 

remove and retain documents from places to be accessed under s 16. 

[6] A week later authorised officers acting on behalf of the Commissioner 

entered a number of sites in Auckland and removed a large volume of information 

considered to be necessary to the ongoing investigations. Six sites are relevant to 

this appeal. The first two were the private homes of Messrs Tauber and Webb. The 

third site was the registered address (as well as the home address) of the accountant 

for the Honk entities, Ms Bockett. These sites were entered pursuant to the access 

warrants issued under s 16( 4 ). The fourth site was a boat shed located in 

Hobsonville. The fifth and sixth sites were business premises of the Honk entities.2 

( 
[7] The second appellant, Mrs Tauber, is the wife of Mr Tauber. Similarly the 

fourth appellant, Mrs Webb, is the wife of Mr Webb. Score Trustees Ltd (the sixth 

appellant) owns the boat shed, and Westpark Marina Ltd (the seventh appellant) 

operates the boat harbour at Hobsonville. Honk Berths Ltd (the eight appellant) is a 

company in Auckland. Honk Land Trustees Ltd (the ninth appellant) and Airport 

Trustees Ltd (the tenth appellant) are the trustees of Honk Land Trust and Honk 

Airport Trust respectively. Honk Land Trust and Honk Airport Trust are engaged in 

separate disputes with the Commissioner. 

Warrants are not required where the access sought is for other than a private dwelling (ss 16(1) 
and 16(3) of the Tax Administration Act 1994 [ the Act]), but in respect of those three sites the 
Commissioner sought warrants to remove and retain documents under s l 6C. 



[8] On 8 April 2011 the appellants filed applications for judicial review, interim 

relief, and discovery seeking disclosure of the material placed before the District 

Court in support of the access and removal warrants. Interim relief was granted by 

consent and a redacted version of the affidavit supporting the application for the 

warrants, together with the application itself, was voluntarily made available to the 

appellants. Following the hearing in the High Court, the appellants failed to make 

out any grounds for review. As noted, the judicial review application was dismissed. 

The statutory scheme 

( 
[9] The Act provides for a broad range of investigatory powers designed to 

counteract "taxpayer frailty'" and enable the Commissioner to seek out the 

information required to make an assessment of a taxpayer's liabilities. The fact that 

such powers are available even before any issue of fact arises between the 

Commissioner and the taxpayer distinguishes the Act from other similar legislation. 

Alongside such powers, however, the Act provides for the protection of the public 

interest in privacy. Examples of such protection are found in the imposition of 

stringent secrecy obligations on the Commissioner and his officers, 4 the protection of 

privileged information and the non-disclosure of tax advice.6 Thus, viewed as a 

whole, the Act carefully seeks to balance the public interest in privacy against the 

public interest in the ascertaining of liability for tax. 

(_ [10] This case concerns the provisions of the Act dealing with the Commissioner's 

powers to obtain information. Those provisions are found in Part 3 of the Act, which 

deals with information, record-keeping, and returns. 

[11] The Commissioner's powers to access premises to obtain information are 

provided for in s 16 of the Act. The Commissioner also has power, under s 16C, to 

remove documents from a place accessed under s 16 and to retain such documents 

for a full and complete inspection. 

4 

5 
6 

New Zealand Stock Exchange v Commissioner of Inland Revenue [ 1990] 3 NZLR 333 (CA) at 
337. 
Section 81. 
Section 20. 
Sections 20B-20G. 



[12] Section 16(1) sets out the Commissioner's general rights of access. It 

provides for the Commissioner ( or an authorised officer) to have full and free access 

to all lands, buildings and places, and to all documents, for the purpose of inspecting 

any documents and any property, process, or matter which the Commissioner 

considers necessary or relevant for the purpose of collecting any tax or duty under 

any of the Inland Revenue Acts or for the purpose of carrying out any other function 

lawfully conferred on the Commissioner. This general power is limited bys 16(3), 

which provides that notwithstanding s 16( 1 ), the Commissioner ( or any authorised 

officer) shall not enter any private dwelling except with the consent of an occupier or 

pursuant to a warrant issued under s 16( 4 ). 

C [ 13] The occupier of any land, building or place entered must provide all 

reasonable facilities and assistance for the effective exercise of the Commissioner's 

powers under s 16. Moreover the occupier must answer all questions relating to the 

effective exercise of such powers orally or, if so required, in writing.7 

[14] Under s 16(4) a judicial officer may issue to the Commissioner or an 

authorised officer a warrant to enter a private dwelling. The written application is 

made on oath. Section 16(4) provides: 

A judicial officer who ... is satisfied that the exercise by the Commissioner 
or an authorised officer of his or her functions under this section requires 
physical access to a private dwelling may issue to the Commissioner or an 
authorised officer a warrant to enter that private dwelling. 

( 
[15] Section 16(5) sets out the specific requirements for such a warrant. Those 

requirements include being in a form prescribed by regulations made under the Act, 

specifying an authorised officer of the department, either by name or in general, who 

may act under the warrant, and specifying whether other persons may accompany the 

officer acting under the warrant. The access warrant will be valid for a period of one 

month from the date of its issue or such lesser period as the judicial officer considers 

appropriate. Finally the warrant must state its period of validity, or the date on 

which it expires. 

7 Section 16(2): the Commissioner may even require questions to be answered by statutory 
declaration. 



[16] Where documents are accessed by the Commissioner under s 16, there is 

power in s 16B to remove and copy such documents. Any copies of the documents 

so removed must be made, and the documents returned, as soon as practicable. 8 It 

seems that this provision was intended to permit the Commissioner or an authorised 

officer to remove and copy documents where there are a manageable number of 

documents that are able to be copied and the original documents returned within a 

relatively short timeframe. The section does not contemplate removal and retention 

for later consideration and inspection. 

( 

[ I 7] Section I 6C9 gives the Commissioner the power to remove documents from a 

place accessed under s 16 and retain them for a full and complete inspection if the 

Commissioner has either the consent of an occupier or a warrant issued under 

s I 6C(2). A judicial officer may issue a warrant for the purpose of removing 

documents from a place and retaining them for a full and complete inspection where 

the judicial officer is satisfied that the exercise by the Commissioner or an authorised 

officer of his or her functions under s 16 may require removing documents from a 

place and retaining them for a full and complete inspection.l'' 

( 

[ 18] The Commissioner may also require that information be furnished to him. 

Such a request will usually be made in writing. Section 17 provides that every 

person, when so required, shall furnish in writing any information and produce for 

inspection any documents which the Commissioner considers necessary or relevant 

for the purposes of an investigation involving, or enforcement of, any of the Inland 

Revenue Acts or any purpose relating to the administration of any matter arising 

from any other function lawfully conferred on the Commissioner. If a person fails to 

provide information to the Commissioner as required by a written notice under s 17, 

the Commissioner may apply to the District Cami under s 17 A for an order requiring 

the person to produce the information for review. 

[ 19] The Commissioner also has powers under s 19 to require any person to attend 

and give evidence before the Commissioner. Finally, under s 18 the Commissioner 

may apply in writing to the District Court for a judge of that Court to hold an inquiry 

8 

9 

IO 

Section l 6B(2). 
Inserted into the Act in December 2006. 
Section 16C(2): a written application on oath is required. 



for the purposes of obtaining any information with respect to the tax liability of any 

person. 

Appropriateness of judicial review 

[20] In Gill v Attorney-General this Court held that judicial review of the issue or 

exercise of a search warrant will not usually be appropriate. 11 That is because the 

most suitable remedy for any errors occurring in the process of obtaining and 

exercising a search warrant is the exclusion of wrongly seized evidence. Any such 

exclusion would normally occur within the context of the relevant trial process. 

However, the Court recognised that there were exceptions to that general mle: 

( 
[20] We have not overlooked the possibility that grounds may exist in 
appropriate cases to challenge a search wan-ant by judicial review 
proceedings. This Court has previously entertained such challenges by way 
of judicial review where the defect in the search warrant is of a fundamental 
nature, where the matter could be said to go to the jurisdiction of the issuing 
officer or where some other ground of true unlawfulness (such as want of 
jurisdiction) is established .... 

[21] A key issue in this case is the correct interpretation of ss 16( 4) and 16C(2). 

( 

The nature and scope of these provisions impacts directly on the powers of the 

Commissioner in such cases and the question of whether those powers have been 

lawfully exercised. They are also relevant to the approach to be taken by the judicial 

officer considering whether to issue the warrant concerned. Accordingly, this case 

falls within the recognised exceptions to the rule in Gill. 

[22] In that context we consider first the correct interpretation s 16( 4) and 

s 16C(2) of the Act before turning to consider whether those provisions have been 

correctly applied to the facts in this case. 

Consideration of the unredacted affidavit 

[23] The judicial review proceeding in the High Court was approached on the 

basis that the Commissioner considered that, in order to respond to the various 

challenges, it was not necessary for a copy of the unredacted affidavit in support of 

11 Gill v Attorney-General [201 O] NZCA 468, [2011] 1 NZLR 433. 



the application to be provided to the Court.12 Venning J reserved his position on that 

point and indicated that he would, if necessary, call for an unredacted copy of the 

application.13 The Judge did not require to view the full unredacted application.14 

C 

[24] At the hearing of the appeal we questioned counsel as to how it would be 

possible for us to deal with challenges to the decision of Judge Field to issue the 

warrants without having before us the same material (that is, the full unredacted 

form of the application) as was before the Judge. We observed that such a procedure 

was regularly adopted both in the lower courts and in this Court when dealing with 

challenges to the legality of search warrants issued, for example, under s 198 of the 

Summary Proceedings Act 1957.15 There was no opposition from counsel for the 

parties to this procedure being adopted in this case. A copy of the full unredacted 

version of the application was made available to us. We agreed with counsel first to 

review the redacted portions to ensure that there was no material that had been 

improperly redacted.16 Having done this, we are satisfied that there is no need for 

any of the redacted material to be made available to the appellants or to call for 

further submissions. While a couple of small portions of the redacted material might 

arguably have been wrongly masked, we do not consider that the material is relevant 

to the issues on appeal. 

[25] We are also satisfied that it is proper for us to have access to, and consider, 

the full unredacted application. We do not regard the judgment of the High Court in 

Davis v Commissioner of Inland Revenue,17 referred to us by counsel for the 

Commissioner, as providing a decisive basis for declining to read the whole of the 

application. That case concerned an application pursuant to the inherent jurisdiction 

of the Court to obtain a copy of a search warrant application or have a Judge review 

12 This procedure had been discussed at a case management conference before Duffy J. No steps 
were taken at that stage to have the Judge review the extent of the redacting put forward by the 
Commissioner. 
High Court judgment, above n 1, at [5]. 
At [71]. 
As illustrated in McQuillan v R [2012] NZCA 120. On occasions, Judges have considered it 
appropriate (in order to preserve confidentiality) to appoint an amicus curiae to present 
submissions on behalf of the party making the challenge, after having viewed the full unredacted 
application: this procedure was followed by this Court in McKenzie v R [2012] NZCA 299. 
If any improper redaction had occurred, the material would be made available to the appellants 
and both parties would be given an opportunity to make further submissions. 
Davis v Commissioner of Inland Revenue (2004) 21 NZTC 18,675 (HC). 

13 

14 

15 

16 

17 



its content to determine whether it disclosed a sufficient and appropriate basis for the 

issue of the warrant. But when the request for access to the application was made 

there was no bona fide challenge to the lawfulness of the warrant advanced. The 

application was more in the nature of a "fishing request".18 That is not the case here. 

Was the Commissioner's reliance on s 16 powers reasonable? 

( 

[26] This question focuses on whether the exercise by the Commissioner of his 

powers to obtain information under s 16( 1) of the Act was a proper one. We must 

consider whether the access warrants and the warrants to remove and retain 

documents were required to enable the Commissioner to exercise his functions. In 

the case of applications under both ss 16(4) and 16C the judicial officer must be 

satisfied that the Commissioner requires physical access to a private dwelling or 

requires the removal and retention of documents from their current location. The 

parties did not dispute that the right set out in s 21 of the New Zealand Bill of Rights 

Act 1990 (NZBOR Act) (the freedom from unreasonable search and seizure) applies 

to the provisions of ss 16( 4) and 16C of the Act. The issue is how s 21 influences the 

interpretation of those sections. 

Interpretation of s 16(4) 

( 
[27] In this context, the statutory framework relating to the Commissioner's 

powers to obtain information in Part 3 of the Act is impmiant. This issue was 

considered in Avowal Administrative Attorneys Ltd v District Court at North Shore.19 

Baragwanath J held:20 

The s 16( 4) warrant is not a warrant for search of the premises, for which 
[s 16(1)] gives authority, but is for access from which the s 16(1) search may 
follow. Section 16(4) does not establish a stand-alone code for access by the 
Commissioner to dwellings and information they contain; it forms part of the 
s 16( 1) scheme with the added protection of judicial intervention. 

18 

19 

20 

As discussed by this Court in Commissioner of Police v Ombudsman [1988] 1 NZLR 385 (CA). 
Avowal Administrative Attorneys Ltd v District Court at North Shore [2010] 2 NZLR 794 (HC). 
At [97]. This point was not directly considered on appeal: Avowal Administrative Attorneys Ltd 
v District Court at North Shore [2010] NZCA 183, [2010] 3 NZLR 661. 



[28] We are in agreement with Baragwanath J on this point. A warrant issued 

under s 16(4) is not a warrant to search premises for particular information or 

documents. Rather, it gives authority for access to enter a private dwelling. Once 

entry is made pursuant to the warrant the authorised officer(s) then has the powers 

under s 16(1) of the Act, which involve at all times having "full and free access to all 

lands, buildings, and places, and to all documents ... for the purpose of inspecting 

any documents". In other words s 16(4) does not alone provide a full code for access 

to a private dwelling and the information it may contain. It is but a part of a broader 

statutory scheme to enable the Commissioner to obtain access to information, but 

with the added protection of the requirement of a warrant where the place is a private 

dwelling. 

C 
[29] In Avowal Baragwanath J also considered how s 21 of the NZBOR Act 

influenced the interpretation of s 16(4). He concluded that: 

[95] The judge considering the application must be satisfied that there is 
reasonable basis for belief that entry into a private dwelling is required to 
enable the s 16( 1) purposes to be carried out. So there must be a purpose of 
inspecting books and documents necessary or relevant to the collection of 
tax or the performance of other functions of the Commissioner. But it is to 
be emphasised that the application is made at an information-gathering 
stage; not after the Commissioner has established tax avoidance. 

[96] The Judge will or should also be concerned with the reasonableness 
element and withhold authority if that is not established. 

(Original emphasis.) 

(_ 
[30] These comments indicate thats 21 requires thats 16(4) is to be read subject 

to an overall test of reasonableness. While this point was not directly raised on 

appeal in Avowal, this Court indicated that it supported Baragwanath J's conclusion: 

[23] Given the overarching impact of s 21, the inquiry about the legality 
of the Conuuissioner's exercise of the s 16 powers needs to focus on 
reasonableness in the circumstances. 

(Emphasis added.) 

[31] The appellants contend that Venning J erred in finding that in the 

circumstances of this case it was not unreasonable for the Commissioner to have 

invoked his powers under s 16, including the power of access to private dwellings 



under s 16(4). Mr Lennard's submission focussed on the meaning of "requires" as 

used in s 16(4). He submitted that a search will not be "required" merely because 

the Commissioner wants to search a private dwelling or suspects that relevant 

documents will be found there. Instead, the search must be "necessary in all the 

circumstances". He further submitted that it is unlikely a search will be "necessary" 

unless the Commissioner can show that the other avenues for obtaining information 

under the Act have been exhausted. 

C 

[32] Before us, the Commissioner emphasised that ascertaining the meaning of 

s 16(4) requires balancing the public interest in privacy and the public interest in the 

assessment and enforcement of liability for tax. In terms of the public interest 

Mrs Courtney emphasised that the Commissioner has a statutory duty "to collect 

over time the highest net revenue that is practicable within the law"21 and have 

regard to "the importance of promoting compliance, especially voluntary 

compliance, by all taxpayers with the Inland Revenue Acts".22 As a law enforcement 

authority the Commissioner must act in maintenance of the law and in the interests 

of justice, which includes being able to complete investigations in a timely way and 

without obstruction. 

( 

[33] Therefore Mrs Courtney submitted that "requires" should be given a broad 

meaning, in line with the low standard required for a search under s 16( 1 ). We 

understood this to be an argument that s 16(4) will be satisfied merely when the 

Judge is satisfied that a search is "required" in the sense that the search will further 

the Commissioner's investigations in some non-negligible way. When challenged on 

this point, counsel accepted that some element of materiality was required before a 

search could be said to be "required". She suggested a number of factors that could 

be relevant to such an enquiry, including the nature of the search locations, the nature 

of the investigation, and other steps taken to date. 

[34] Counsel for the appellants submitted that there was very little distance 

between the reading of s 16( 4) proposed by the appellants and the view reached by 

counsel for the Commissioner during the course of the hearing. We agree. We 

21 

22 
The Act, s 6A(3 ). 
Section 6A(3)(b ). 



consider that when viewed together these submissions point towards a correct 

interpretation of s 16( 4). That interpretation can be stated as follows: 

A judicial officer who ... is satisfied [in all the circumstances] that the 
exercise by the Commissioner or an authorised officer of his or her functions 
under this section [reasonably] requires physical access to a private 
dwelling may issue to the Commissioner or an authorised officer a warrant 
to enter that private dwelling. 

[35] This interpretation is consistent with the NZBOR Act.23 Section 21 of that 

Act states that everyone has the right to be secure against unreasonable search and 

seizure. We consider the interpretation of s 16( 4) originally advanced by the 

Commissioner to be inconsistent with this right. That is because it would enable the 

Commissioner to enter a private dwelling in any case where entry could potentially 

further the Commissioner's investigation in some way. This runs contrary to the 

long-established principle that individuals are entitled to a high expectation of 

privacy in relation to residential property, 24 By contrast, the interpretation set out 

above imparts the "reasonableness" element in s 21 directly into the meaning of 

s 16( 4 ), so could not be said to be inconsistent with the s 21 right. 

[36] A further factor supports this interpretation of s 16(4). Warrants under 

s 16(4) are issued in a form set out in the Tax Administration (Form of Warrant) 

Regulations 2003 (the Regulations). The required form is as follows: 

Warrant to enter private dwelling 

l Section 16(4), Tax Administration Act 1994 

To every officer of the Inland Revenue Department authorised by the 
Commissioner of Inland Revenue under s 16 of the Tax 
Administration Act 1994 (you) 

23 This approach to New Zealand Bill of Rights Act 1990 [NZBOR Act] analysis - first identifying 
alternative interpretations, making a judgment on the relative merits of those interpretations, and 
then testing that meaning for NZBOR Act compliance - is akin to the approach followed by this 
Court in Commerce Commission v Air New Zealand [2011] NZCA 64, [2011] 2 NZLR 194 and 
Television New Zealand Ltd v Solicitor-General [2008] NZCA 519, [2009] NZFLR 390; see also 
Paul Rishworth "Human Rights" [2012] NZ L Rev 321 at 332. We note that this methodology is 
also consistent with this Court's decision in R v Laugalis (1993) 10 CRNZ 350 (CA), in which it 
was held that warrants under s 18(2) of the Misuse of Drugs Act 1975 were subject to an implied 
exception that a search without a warrant is only justified if a warrant cannot be obtained in 
time. 
See R v Williams [2007] NZCA 52, [2007] 3 NZLR 207 at [113] citing R v McManamy (2002) 
19 CRNZ 669 (CA). 

24 



(or To ffitll name], officer of the Inland Revenue Department 
authorised by the Commissioner of Inland Revenue under section 16 
of the Tax Administration Act 1994 (you) 

2 I am satisfied, on written application made on oath by ffitll name], 
that there are reasonable grounds for believing that the exercise by 
you of your inspection functions under section 16 of the Tax 
Administration Act 1994 requires physical access to the private 
dwelling at [location]. 

3 You may enter that private dwelling under this warrant and you have 
the powers to obtain information given by that section. 

4 Other persons whom you consider necessary for the effective 
exercise of your inspection powers may (or may not) accompany 
you. 

5 This warrant is valid from [date of issue] and expires on [date of 
expiry that is 1 month or less from the date of issue]. ( 

Dated at this day of 20 . 

[37] This requirement for the judicial officer to be satisfied on "reasonable 

grounds" is not set out in the text of s I 6(4).25 It is, however, entirely consistent with 

our conclusions on the meaning of s 16( 4) as set out above and provides confidence 

that our conclusions on s 16(4) are aligned with Parliament's intentions in creating 

this legislation. 

[38] Finally, we note that our interpretation of s 16(4) is consistent with, and 

expands upon, the interpretation upheld by this Court in Avowal. 

l [39] Having concluded that a search will not be "required" for the purposes of 

s 16(4) unless it can be shown to be reasonably required in the circumstances, we 

now tum to consider what those "circumstances" might entail. The following 

matters are likely, amongst others, to be relevant when considering wan-ant 

applications under s 16( 4 ): 

25 Regulations can be considered as an aid to the interpretation of a statute when they are 
contemporaneous with a statue and the statute is ambiguous: Interfreight Ltd v Police [1997] 
3 NZLR 688 (CA) and Hanlon v Law Society [1981] AC 124 (HL). We note that the version of 
the warrant form used in this case (set out above) was not issued contemporaneously with the 
statute but instead was brought into force in 2003. However, the version of the warrant form 
that was issued contemporaneously with the Act also referred to "reasonable grounds for 
believing that the exercise by [the officer] of his or her inspection functions under s 16 of the 
Tax Administration Act 1994 [required] physical access": see Tax Administration (Form of 
Warrant) Regulations 1995. 


