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[1]

Yun Corporation

Limited (Yun) has applied for an order putting YQT

Limited (YQT) into liquidation on the grounds that it has failed to meet a demand for
a sum for which it is liable under a determination

made under the Construction

Contracts Act 2002.

[2]

YQT has applied for orders restraining advertising and for stay of Yun's

application

on the grounds

that it is solvent

and that, notwithstanding

determination, there is an unresolved dispute over its liability.

the

YQT seeks a stay

pending determination of an arbitration which has been scheduled for May 2010.

(_

[3]

The essential issue is whether Yun's application is an abuse of process given

that YQT has lodged the amount in dispute into its solicitors' trust account pending
the outcome of the arbitration.

The context

[4]

YQT is a construction company (formerly named Canam Construction (1955)

Limited, and before that Canam Construction Limited). It had a contract for the
interior fitout of a new building for The University of Auckland's Business School.
It subcontracted the painting and decorating work to Yun for a quoted price of

(

$376,073 plus GST.
[5]

Yun undertook the majority of its work under that contract between April

2007 and September 2007. YQT paid Yun $593,973.25 for the original contract
work, variations and additional works. It settled its final account with the head
contractor on that basis.
[6]

On 3 April 2008, Yun submitted a final claim totalling $1,223,597.76,

claiming to be entitled to a further sum of $639,968.64. The final claim was varied
downwards to $1,183,941.89 in June 2008. YQT rejected both of these claim,
contending that they were inflated and that Yun had already been paid its full
entitlement.

[7]

On 15 October

2008, Yun exercised

its right to refer the dispute to

adjudication (s 25 Construction Contracts Act 2002), claiming $639,968.64.

On

22 December 2008, an adjudicator awarded Yun $351,629.51 (which included sums
for interest and costs).

[8]

YQT challenged the determination in an application for judicial review in this

Court. It contended inter alia that the adjudicator exceeded his jurisdiction, made
errors of law rendering the determination invalid, and had breached principles of
natural justice. Before that application was heard, YQT invited Yun to submit the
disputes to arbitration on the ground that that was the best way to obtain a
substantive resolution of the underlying disputes. Yun declined to do so. It contends

(

that YQT required it to give up its rights under the determination, which it was
unwilling to do.
[9]

The application for review was heard on 30 April 2009. A reserved decision

was given on 30 October 2009. The adjudicator's determination was upheld except
in respect of awards for costs and interest. The effect was that the amount payable
under the detennination was reduced to $327,395. YQT was also ordered to pay
costs of $10,810 to Yun in respect of the unsuccessful review.
[10]

Yun served a statutory demand for the amended sum immediately after the

reserved judgment was delivered. YQT did not apply to set it aside. Yun filed its
application to put YQT into liquidation on 20 November 2009.
[11]

YQT continued to take the view that the substantive dispute had not been

resolved by the determination. On 9 December 2009, it gave notice referring the
dispute to arbitration. An arbitrator has been appointed and a hearing has been set to
commence on 31 May 2010.
[12]

On 10 December 2009, YQT arranged for the deposit of $338,205 into its

solicitors' trust account on an interest-bearing deposit, instructing its solicitors to
hold that sum pending the outcome of the arbitration.

On 11 December 2009,

pursuant to YQT's instructions, its solicitors used some of that money to pay Yun's
solicitors the costs awarded to Yun in the judicial review proceeding ($10,810). It is

common ground that the amount in issue is now $327,395 and that that amount is
held in YQT's solicitors' trust account pending determination of the arbitration.

Legal principles

[ 13]

The application is brought under r 31.11 of the High Court Rules:
31.11

Power to stay liquidation proceedings

(1)

If an application for putting a company into liquidation is made
under rule 31.3, the defendant company, or, with the leave of the
court, any creditor or shareholder of that company or the Registrar of
Companies, may, within 5 working days after the date of the service
of the statement of claim on the defendant company, apply to the
court-

(

[14]

C

(a)

for an order restrammg publication of an advertisement
required by rule 31.9 or any other information relating to
that statement of claim; and

(b)

for an order staying any further proceedings in relation to the
liquidation.

(2)

The court must treat an application under subclause (1) as if it were
an application for an interim injunction and, if it makes the order
sought, it may do so on whatever terms the court thinks just.

(3)

The inherent jurisdiction of the court is not limited by this rule.

It was common ground that principles and practice in respect of the Court's

inherent jurisdiction to stay (succinctly set out in Nemisis Holdings Ltd v North
Harbour Industrial Holdings Ltd (1989) 1 PRNZ 379 and Taxi Trucks Ltd v
Nicholson (1989) 1 PRNZ 390 (CA)) apply to the Court's approach, under r 31.11.
The relevant principles for the present application can be summarised as:
a)

The Court has an inherent jurisdiction to stay liquidation proceedings
where the debt on which the proceedings are founded is the subject of
genuine dispute (because the plaintiff cannot show it has the status of
a creditor).

b)

The jurisdiction is an inherent one to prevent abuse of process (there
is no inflexible rule).

c)

The governmg

consideration

ts

whether the proceedings

suggest

unfairness or undue pressure.

d)

It is a serious matter to stay liquidation proceedings so the decision to
do so is not to be made lightly. An applicant would normally have to
demonstrate

something

more

than

balance

of

convenience

considerations, by way of a strong prima facie case of the existence of
a genuine dispute. The test has also been expressed as a need for clear
and persuasive grounds.

The opposing contentions and issues for determination

(
[ 15]

Counsel for YQT advanced two matters as a justification for a stay. First, he

submitted that YQT's ability to deposit the sum being demanded into an interestbearing trust account was clear proof of its solvency.

He argued that this precludes

any possibility that Yun could succeed on the application for liquidation.
he submitted that, notwithstanding the adjudicator's

Secondly,

determination, there remains a

genuine dispute over the debt, and there is a strong possibility that Yun will be
unable to repay the money if YQT is ultimately successful in the pending arbitration.
He argued that the liquidation proceeding is therefore an abuse of procedure as an
attempt to exert undue pressure on YQT to force payment, and that stay pending the
arbitration was warranted.

(_
[16]

Counsel for Yun took issue with both points, and the argument that it was an

abuse of process to proceed with the application.
where a debt is disputed a payment
proceeding.

He acknowledged that, ordinarily,

into court will dispose of a liquidation

However, he submitted that even in such circumstances an applicant for

stay must still demonstrate an abuse of process, relying primarily on the "pay now,
argue later" philosophy underlying the payment and dispute resolution provisions of
the Construction Contracts Act. He contended that YQT could not show an abuse of
process in this case. He submitted that this case was "on all fours" with the recent
decision in Gill Construction Co Ltd v Butler (HC Wellington CIV 2009-406-203, 2
November

2009, Mallon J), where the Court declined a stay.

In that case a

contractor, who had issued a demand to enforce an adjudication in his favour, was

held to be entitled to the benefit of the cash flow notwithstanding that the dispute had
still to be resolved finally, and that the amount demanded had been paid into a
solicitors'

trust account because of concerns that the sum might eventually be

irrecoverable.

As well as saying that the payment into the trust account does not

alter the "pay now" regime of the Act, Yun challenged YQT's claim that that
payment necessarily constitutes proof of solvency. He said that there is no evidence
that YQT is in fact the source of the money.

In summary, counsel argued that it

could not be an unfair or undue pressure for Yun to exercise its statutory right to
enforce the debt resulting from the adjudication.

He also argued that Yun had been,

and would continue to be, severely prejudiced if the funds were not released to it
ahead of the arbitration.

C
[ 17]

The issues which the Court has to determine on this application are:

a)

whether solvency on its own is sufficient to justify a stay and whether
the payment into the solicitors' trust account is sufficient as evidence
ofYQT's solvency;

b)

whether

the "pay now, argue later" philosophy

Construction

underlying

the

Contracts Act is an inflexible rule or whether it is

sufficient for a payer to provide security in lieu of payment

in

appropriate circumstances; and

(

c)

whether YQT has established that Yun's pursuit of the liquidation
proceeding in this case has elements of unfairness or undue pressure
which warrant exercise of the Court's discretion to stay.

The adjudicator's determination as an enforceable debt

[ 18]

Before turning to address the particular arguments in this case, it will be

helpful to refer briefly to the underlying statutory provisions of the Construction
Contracts Act. Useful summaries of its payment and adjudication provisions can be
found in Willis Trust Company Ltd & Ors v Green and Holmes Construction

Wellington Ltd (HC Auckland CIV 2006-404-809,

25 May 2006, Harrison J) at

paragraphs [10] to [19], and in the judicial review proceeding between these parties:

Canam Construction (1955) Ltd v LaHatte and Yun Corporation Ltd HC Auckland
CIV 2009-404-461, 30 October 2009, Keane J, at paragraph [24] - [40].
[ 19]

In the latter case, the Court summarised the overall purpose of the Act, and

noted its underlying intent of maintaining cash flow:
[24]
The purpose of the Construction Contracts Act 2002, as set out in
s 3, is to ensure that payments under such contracts are both regular and
timely, that any disputes are speedily resolved and that when payments are in
arrears there is a prompt remedy. As the Court of Appeal said in Laywood v
Holmes Construction Wellington Ltd [2009] 2 NZLR 243 at [46]:
It attempts to provide a speedy mechanism by which a person providing
construction services can obtain payment and ensure some cash flow before
final resolution of all issues between the parties.

(

[25]
In its earlier decision, the George Developments case, at [52], the
Court of Appeal stressed how definitive these purposes are. They inform
every aspect of the Act. The Act is not to be read narrowly. That would
'undercut Parliament's intent that cashflow be maintained'. The priority the
Act gives to prompt payment and secure cashflow, the Court said in Salem
Limited v Top End Homes Limited (CA 169/05, 12 December 2005) at [22],
obliges one disputing liability to 'pay first and argue later'.

[20]

The Court of Appeal has recently confirmed this "pay now, argue later"

philosophy of the Act: Laywood v Holmes Construction Wellington Ltd [2009] 2
NZLR 243 at para [52].

(

[21]

The temporal nature of an adjudicator's determination, and its enforceability

as a debt pending a final resolution, have also been summarised helpfully in Gill
Construction Co Ltd v Butler, the case on which counsel for Yun placed great
reliance:
[7]
An adjudicator has the power to determine whether or not a party is
liable to make a payment under a construction contract (s 48 CCA). The
adjudication is binding on the parties and is of full force and effect even
where any other proceeding relating to the dispute has been commenced
(s 60 CCA). The amount of the adjudication is recoverable as a "debt due ...
in any court" (s 59(2)(a) CCA) or an application can be made for the
adjudication to be entered as a judgment in accordance with the procedures
for that in the CCA (s 59(2)(c) CCA). There are only limited grounds on
which the entry of judgment can be resisted and they do not include that a
party disagrees with the adjudicator's view as to liability (s 74(2) CCA).

[8]
However, an adjudication does not necessarily finally resolve
matters as between the payer and the payee. A party remains able to submit
the dispute to a court (or other dispute resolution procedure) (s 26(1) CCA)

[9]
A determination under the CCA therefore provides a mechanism by
which payment of disputed amounts can be promptly required and enforced,
even though the payer is able to separately contest that the payment was
owing under the contract between the payer and the payee. If the payer's
position is upheld in separate proceedings then the payee will be required to
pay back the money that he or she received from the payee as a result of the
CCA process. For this reason the CCA has been described as a "pay now,
argue later" regime and as giving rise to a "temporary" debt ( eg. Laywood v
Holmes Construction [2009] 2 NZLR 243 at [52]). Nevertheless, because it

is a debt that may be enforced, it has been held that a statutory demand can
be issued in respect of it: Volcanic Investments Limited v Dempsey & Wood
Civil Contractors Limited (2005) 18 PRNZ 97.

(

[22]

In Laywood v Holmes Construction, the Court of Appeal recognised that the

statutory prohibition on giving effect to any counterclaim or set-off (s 79 of the
Construction Contracts Act) could produce hardship to a party with a meritorious
counterclaim or set-off. However, it said that to give effect to a counterclaim or setoff would recreate similar problems to those that had led to the enactment of the Act.
It left open whether the counterclaim or set-off could be taken into consideration on

the hearing of the substantive application for liquidation: para [ 65].

Is there a case for stay based on solvency alone?

(_

[23]

The Court of Appeal has recently observed AMC Construction Limited v

Frews Contracting Ltd (2008) 19 PRNZ 13 (CA) that whilst solvency can be an aid
when assessing the genuineness of an alleged dispute or counterclaim, it is unlikely
that it will ever constitute a stand-alone ground for setting aside a statutory demand:
[7]
We would not wish to rule out the possibility that the solvency of the
company might constitute a stand alone ground for setting aside a notice
under para ( c). However, we consider that such cases are likely to be
extremely rare. If there is no dispute as to the company's liability, so that
para (a) or (b) cannot be invoked, it is difficult to imagine circumstances in
which the company should be able to avoid paying a debt, merely by proving
that it is able to pay that debt. If the debt is indisputably owing, then it
should be paid. If the company simply refuses to pay, without good reason,
it should not be able to avoid the statutory demand process by proving, at the
statutory demand stage, that it is solvent. The demand should be allowed to
proceed. If it is not met, and an application for liquidation is filed, in
reliance on the presumption ins 287(a) that the company is unable to pay its

debts, then the company will have an opportunity on the liquidation
application to rebut the statutory presumption, which applies "unless the
contrary is proved". There might be circumstances in which it is appropriate
to advance the inquiry as to solvency to the s 290 stage, but that would
require some particular circumstance not present in this case.

[24]

These comments were made in the context of an application to set aside a

statutory demand.

The demand sought payment of a sum claimed under a

construction contract, but it had not been the subject of an adjudicator's
detennination. In Gill Construction Co Ltd v Butler, the company applied for stay of
a liquidation proceeding that was based on an unmet demand for payment of an
adjudicator's determination.

The Court took the view (paragraph [25]) that if

solvency was not a basis for setting aside a statutory demand, it was also not a basis

C

for stay.
[25]

I do not see that the Court is restricted to the criteria for setting aside a

statutory demand when determining an application for stay of a liquidation
proceeding. It is able to take into account any matter which bears on the ultimate
enquiry as to whether the liquidation proceeding has elements of unfairness or undue
pressure. For that reason, it must be open to the Court in principle to have regard to
evidence of solvency. However, applying the reasoning of the Court of Appeal in
Laywood v Holmes Construction, it is difficult to imagine circumstances where
solvency by itself would make it unfair to pennit a liquidation proceeding to be
pursued.
[26]

This brings me to the standard of proof required. In AMC Construction Ltd v

Frews Contracting Ltd the Court of Appeal held at [ 1 O] that where neither of the
grounds ins 290(4)(a) or (b) apply (that is, there is neither a genuine dispute nor an
arguable counterclaim), the company has to prove its ability to pay its debts rather
than merely showing that it is arguably solvent. The Court of Appeal added that
anything less would subvert the statutory process (which contemplates that disputes
as to solvency are matters for the substantive liquidation hearing).
[27]

The learned authors of McGechan on Procedure comment ( at HR 31.11.04)

that where the full amount of the debt has been paid over as security, it is difficult to
imagine a situation where a liquidation order would be justified. That view was

endorsed in Airborne Freight Ltd v Fastway Express Parcels (NZ) Ltd (1994)
7 PRNZ 372.

However, that case did not have the overlay of the "pay now"

philosophy of the Construction Contracts Act.

[28]

Before turning to consider the effect of the "pay now" philosophy, I will

comment briefly on the evidence as to solvency. Two points need to be made. The
first is that the payment into the solicitors' trust account is not necessarily conclusive
evidence of YQT's solvency.
YQT's

YQT's managing director does not say that it is

money, but simply that YQT arranged for the money to be deposited.

Counsel for Yun referred to evidence that YQT no longer trades, that it is facing a
contingent liability of an undetermined

amount under a defective building claim

currently before this Court, and that twice recently it has changed its name,
apparently to protect the name Canam Construction.
payment into the solicitors'

I do not accept that the

trust account necessarily evidences YQT's solvency.

The second point is that YQT does not say explicitly that its solicitors have
instructions

to pay the funds to Yun in the event that the arbitration does not

succeed. This point can be addressed, however, as part of the terms of any stay.

Does the "pay now" philosophy necessarily prevail?

[29]

I did not understand counsel for YQT to challenge the "pay now, argue later"

philosophy generally, but rather to argue that it is not an inflexible rule. He referred

(

me to Concrete Structures (NZ) Ltd v Palmer [2006] NZAR 513 where the Court
had to consider the grant of interim relief in a proceeding for judicial review of an
adjudicator's

determination.

unlikely that Parliament

In that case, the Court came to the view that it was

intended to preclude

interim relief where one party's

position might be irretrievably prejudiced by the time a judicial review application
had been determined.

Courtney J concluded (at para [17]):

.... It cannot have escaped Parliament's notice that one party's position might
be irretrievably prejudiced by the time a judicial review application had been
determined. It is unlikely that it intended to preclude interim relief where one
party faced this danger ..... In the balancing exercise between the rights of
the party with a favourable adjudication to be paid immediately and the
rights of the party claiming a breach of natural justice the significant factor
must surely be the impact if the strict rights under the CCA prevailed. If the
effect would be to permanently prejudice the other party so as to render its

application for judicial review worthless, regardless of the outcome, then I
cannot think that it was the intention .....

[30]

The learned judge came to her finding in that case as a matter of statutory

interpretation (whether the Construction Contracts Act ousted s 8 of the Judicature
Amendment Act 1972). However, in reaching her finding, she also considered a
decision of the New South Wales Supreme Court on an application for stay of a
judgment in the context of the Australian equivalent of the Construction Contracts
Act 2002: Grosvenor Constructions (NSW) Pty Limited in administration) v Musico
[2004] NSWSC 344.

In that case, an adjudicator's determination was under

challenge, with a prospect that it could be overturned. The claimant, however, was
insolvent and would be unable to repay the applicant for stay.

C

Courtney J

summarised the finding of the New South Wales Supreme Court as follows
(paragraph [19]):
[ 19]
After reviewing the relevant UK position, the Court held that that the
issue could be treated analogously with a stay of execution pending an
appeal. A stay could be ordered where the impecuniousity of the judgment
creditor would render the applicant's rights nugatory. However, the Court
did emphasise ( at para [31]) that, because of the policy of the Act that
successful claimants be paid, stays should be less readily available in
relation to debts arising under the Act, in contrast to the position in relation
to appeals:
[31]
Similarly, there is no reason why, in appropriate cases, a stay
cannot be ordered in circumstances such as the present. Clearly the analogy
with appeals is not a perfect one. Whilst payments under the Act are
interim, it nonetheless is the policy of the Act that successful claimants be
paid. For that reason, there is a sound reason for making stays less readily
available in relation to debts arising under the Act, in contrast to the
position in relation to appeals arising from curial proceedings. For
example, in cases such as the present, the Court might require more than a
"real risk that [the respondent] will suffer prejudice or damage, if a stay is
not granted" (Kalifair Pty Ltd v Digi-Tech (Australia) Ltd (2002)
55 NSWLR 737, atpp 741-742) (Emphasis added.)

(

[31]

These authorities suggest that the "pay now" philosophy will not always

prevail. In particular, they suggest that there will not be an inflexible rule where
irretrievable prejudice could result (although an applicant will have to meet a high
test).
[32]

This approach was not accepted in Gill Construction Co Ltd v Butler. Mallon

J took the following view (at para [23]):

.... More importantly, the possible inability to recover the sum later is not a
ground for resisting the payment now. In accordance with the legislative
policy of the CCA, Mr Butler is now entitled to the benefit of the cashflow.
If it is subsequently determined that Mr Butler is required to repay the sum
and if he does not or is unable to do so, Gill will then have to pursue
whatever enforcement mechanisms are available to it.

[33]

Although the argument of irretrievable prejudice was also advanced in Gill

Construction Co Ltd v Butler, the authorities to which I have referred do not appear
to have been put before the Court. Additionally, there were a number of factors in
that case which justified the position the Court took. The debt was a comparatively
small one, and Gill Construction was trying to advance a counterclaim rather than
contest the debt's existence.

C

Moreover, Gill Construction had done nothing to

challenge the determination or a subsequent application by Mr Butler to enter it as a
judgment. Mr Butler had also given evidence that he was facing bankruptcy.
[34]

In summary, I prefer the view that the "pay now" premise is not an inflexible

one, and the court is able to provide relief in clear circumstances of irretrievable
prejudice. That is not to say that the decision in Gill Construction Co Ltd v Butler
would have been any different if the learned judge had taken a similar view.

Has YQT established the requisite unfairness?

[35]

(

The essence of the argument advanced for YQT is that it would be unfair to

require it to release this sum of money to Yun, given the concerns as to its ability to
repay if required to do so as a consequence of the arbitration. The essence of the
contrary argument is that it cannot be unfair or undue pressure to demand a payment
to which one has a statutory entitlement, particularly when Yun has been denied the
benefit of this cashflow for more than 18 months.
[36]

I accept for the purposes of this application that there is a prospect that, as a

result of the arbitration, YQT will owe Yun substantially less than it has demanded,
or even nothing at all. It is not my task on this application, and I am not in a
position, to form a view on the merits of the competing claims. I merely observe that
if YQT is correct that the scope of the work did not increase significantly, the claim

seems high. Conversely, however, it was not so high as to lead the adjudicator to the
view that it could not be justified under the contract.

[37]

I also accept that there is a reasonable possibility that YQT may not be able

to recover any money that it pays to Yun in advance of the arbitration. Yun's
managing director, Beomkoo Yun, has given evidence that Yun has undergone
immense financial stress as a result of YQT's failure to pay, including having to
resort to very expensive financing. However, he has not elaborated upon this. In
particular he has not given any evidence as to the costs of the work undertaken for
YQT which could not be paid from the $593,973 already received. Such evidence
would have allowed the Court to assess whether the financing to which Mr Yun has

C

referred was required to pay for costs of performing work for YQT or the costs of
some other venture. Moreover, Mr Yun has not commented on Yun's ability to
repay, and Yun has not responded to a letter from YQT's solicitors (written on 9
December 2009) raising its concerns:
In relation to solvency, we are instructed that our client has funds available to pay

the sum of $338,205 immediately.
However, our client is very concerned that, should payment be made to Yun, there
will be no ability to recover that payment should our client's stance ultimately be
vindicated at arbitration. There are certainly legitimate grounds for such concern,
given that there has been little work available for businesses such as Yun's over the

(_

past year and our client understands that Yun is in a difficult position financially.
There is also nothing to stop Yun from ceasing trading at any time and its director
from continuing with the business using a different legal entity.

[38]

When one puts that lack of detail and response with the reply evidence by

YQT's managing director, Mr Petrou, there is a basis for YQT's concerns. Mr
Petrou has provided evidence that neither Yun nor its directors have any interests in
land (but a related company does), and have purchased chattels such as vehicles,
office equipment and household chattels on finance.
[39]

This brings me to the money deposited into YQT's solicitors' trust account.

If there were not concerns about Yun's ability to pay, I would have no hesitation

following the approach taken in Gill Construction Co Ltd v Butler. In that event,

Yun would be entitled to the benefit of the cashflow. However, I consider that I can
take the evidence of inability to pay into account in deciding the fairness of the
matter. This includes YQT's offer to release the money now (which would meet the
cashflow point) if Yun provides security in the form of a bank bond or similar (to
meet YQT's concerns). I cannot tell whether Yun is unwilling or unable to take up
this offer, but either way its failure to do so counts against it in my evaluation of the
respective interests.
[ 40]

Another factor to weigh is the effect of Yun's delay in making its final claim.

YQT's reluctance to allow Yun the benefit of the cashflow is understandable when

C

YQT has lost the ability to pass on any part of it to its principal by reason of Yun's
delay. It seems unfair to expose YQT to what appears to be a significant risk that it
will not recover any sum for which it is found not to be liable in the arbitration. This
factor distinguishes this case from Gill Construction Co Ltd v Butler.
[ 41]

Counsel for Yun raised a number of other matters of prejudice to his client if

a stay was granted. He said that it was unfair for Yun to be denied payment any
longer, when it was not entitled to interest on the adjudicator's determination. This
is just a restatement of the cashflow point. The arbitrator will be able to award
interest. Both parties accuse the other of manipulating the dispute to their own
advantage. However, it was always open to Yun to take the substantive dispute to

(_

arbitration, and both parties must take some responsibility for the delay in getting to
a final resolution.
[42]

Finally, counsel for Yun said that it has been, and will continue to be,

seriously prejudiced by the costs of this dispute (he contended that they will be
"potentially ruinous"). Again, this is no more than another aspect of the cashflow
point. Yun should have known that costs were not awardable on the claim before the
adjudicator, and it has received costs on the judicial review. I accept that there will
be significant further costs in the arbitration, but it is Yun's own case that the
documentation put before the adjudicator was substantial, and I understand that the
issues in the arbitration will be the same as those in the adjudication. The arbitrator
will have power to award costs.

Decision

[ 43]

I am not persuaded that the payment into court is determinative of YQT's

solvency, but it is a factor to take into account in the balancing of interests. Any
question over its availability can be addressed by the terms of any stay.
[ 44]

The central issue in this case is whether Yun should be entitled to the benefit

of the money awarded by the adjudicator, regardless of its ability to repay the money
if it is subsequently found not to be entitled to it. I find that Yun is likely to be
unable to repay, and that there is, therefore, a real risk of irretrievable prejudice to
YQT. In the circumstances, and taking account of YQT's rejected offer to pay

C

immediately if a repayment bond was provided, it would be unfair not to restrain
advertising and order a stay of this proceeding upon appropriate terms pending
determination of the arbitration scheduled for late May 2010.
[ 45]

I make the following orders:
a)

This liquidation proceeding is stayed pending determination of the
arbitration before Mr B Keene QC, scheduled to commence on
31 May 2010, and is not to be advertised pending further order of the
Court. This order is conditional upon YQT providing an undertaking
to pay any sum awarded to Yun in the arbitration out of the sum
currently held in YQT's solicitors' trust account, including interest
earned on that sum.

This undertaking is to include express

confinnation that YQT is able to commit the funds in this way.
Counsel are to settle the form of the undertaking and file a copy in
court by 4:00pm on 4 March 2010. Leave is reserved to seek a ruling
in the meantime on any aspect on which they cannot agree.
b)

The order just made is to be discharged and YQT is to pay the sum
demanded to Yun upon delivery of a bank bond securing the
repayment of such part of that sum as the arbitrator ultimately
determines is not payable by YQT.

c)

In the event that YQT does not provide the undertaking by 4:00pm on
4 March 2010, YQT's application will thereupon be dismissed and
Yun's application for liquidation is to remain in the liquidation list at
10:00am on 10 March 2010 (although a further adjournment will be
necessary to allow advertising to take place).

[ 46]

At the conclusion of his written submissions, counsel for Yun invited the

Court to make an order for costs in favour of Yun in accordance with s 59(2)(a) of
the Construction Contracts Act.

This was not addressed in the hearing, and I am

uncertain as to whether counsel was arguing that Yun should receive these costs in
any event, or only if the application

C

was unsuccessful.

The outcome of the

arbitration may be a relevant factor in the determination

of costs, both of this

application, and the application for liquidation.

I reserve costs on this application

until either the application is dismissed (because the undertaking is not given) or the
outcome of the arbitration and the future of this proceeding are known.

Associate Judge Abbott

(_

