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From the Editor
John Green

Welcome to the 41st issue of BuildLaw® in which we draw on the experience and expertise of 
leading experts in the field to bring you commentary, articles and reviews on topical matters relat-
ing to construction law.

In this issue we look at the proposed amendments to the Resource Management Act 1992 and the 
progress of the Unit Titles Amendment Bill. We discuss the future of cladding safety in New Zealand 
and other jurisdictions after the outbreak of multiple high rise fires over the years, playing by the 
rules (the UK Government’s Construction Playbook), as well as the importance of a well drafted 
scope of works in construction contracts, and more. 

We feature an article by Riaia Donald and Irene Kim from MinterEllisonRuddWatts’ Auckland based 
construction team, which considers the (significant) risks of not agreeing on a comprehensive pric-
ing mechanism at the outset of a construction project. They examine the recent decision of the 
High Court in Rebnik Properties Limited v Dobbs [2020] NZHC 3494, which highlights the issues with 
construction contracts that are silent on price. 

In Case in Brief, we look at Secretariat Consulting Pte Ltd v A Company [2021] EWCA, which raises 
questions about whether experts may look to amend their terms of engagement following the En-
glish Court of Appeal’s finding that a conflict of interest clause applied to a global brand, despite 
involving separate experts in different locations, contracting via separate legal entities.

I wish to take this opportunity to thank all our contributors. We are most grateful for the support we 
receive from dispute resolution professional, law firms, and publishers, locally and overseas, that 
allows us to share with you papers and articles of a world class standard, and to bring you a broad 
perspective on the law and evolving trends in the delivery and practice of domestic and interna-
tional dispute resolution and construction law. 

Contributions of articles, papers and commentary for future issues of Buildlaw® are always wel-
come. I do hope you find this issue interesting and useful. Please feel free to distribute BuildLaw® 
to your friends and colleagues – they are most welcome to contact us if they wish to receive our 
publications directly. 

Warmest regards

Editor and Director Building Disputes Tribunal
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BuildLaw in Brief
Unit Titles Amendment Bill now 
at Select Committee 
The Unit Titles (Strengthening Body Corporate 
Governance and Other Matters) Amendment Bill 
passed its first reading on 10 March 2021, and has 
been referred to the Finance and Expenditure 
Committee. This members’ bill has its origins in the 
work completed by Nikki Kaye but enjoys cross-
party support with Prime Minister Jacinda Ardern 
saying she expects that Labour will support the Bill.  

The Bill aims to improve the position for both 
purchasers or buyers of units and for those who live 
in them. For those looking to purchase a unit, the 
information disclosure regime is being improved 
so that potential buyers can obtain information, 
not just about the unit itself, but the building as a 
whole. This may help buyers avoid future repair 
costs they are not ready to commit to. For those 
who live in or own a unit, the Bill has three main 
aspects to it.  First, it intends to strengthen the 
governance arrangements of the body corporate. 
Second, it will set standards for body corporate 
managers (with the intention of improving the 
professionalism of those managers). And last, 
it aims to ensure that long-term maintenance 
projects are funded in proportion to the size of 
each unit concerned. 

Dispute resolution is also addressed in the Bill.  An 
amendment to section 171 of the Act extends 
the jurisdiction of the Tenancy Tribunal to include 
disputes with the body corporate manager – a 
welcome relief to occupants who previously had 
to apply to the courts for relief. The Bill will also 
allow regulations to impose fees and charges for 
the settling of disputes. The Bill recommends a 
more economical dispute resolution process and 
breaks down the fees structure in more details. 

Revision to scope of NZS3910 
underway, following sector 
consultation by NZCIC and 
Standards New Zealand 
NZCIC and Standards New Zealand conducted 

a sector consultation and survey on 14 February 
2021 to determine whether a revision of NZ3910 
is necessary. The New Zealand Standard for 
Conditions of Contract for Building and Civil 
Engineering Construction, also known as NZS3910, 
is heavily relied on by New Zealand’s building, 
construction, engineering, and infrastructure 
industries to ensure their contracts are suited to 
New Zealand’s industrial and legislative sectors.

NZ3910 meets the requirements of the 
Construction Contracts Act and contains essential 
commercial provisions designed to allocate risk 
fairly. NZS3910, which has its roots in Standard NZS 
623:1964, has had “limited scope” reviews in 2003 
and 2013, and the consensus is that it has failed 
to keep up with the changes in the construction 
industry, making it no longer considered fit for 
purpose. 

Various issues with NZS3910 have been identified 
over the years such as: 

• The difficulties in the dual role of the engineer 
specified under NZS3910 (this has been 
raised numerous times during the COVID-19 
pandemic). 

• NZS3910 is very much “one size fits all” and 
does not incorporate options for improved 
functionality. 

• NZS3910 is not collaborative and does not 
have appropriate Principal involvement. 

• Too much risk is transferred onto contractors. 

The New Zealand Construction Industry Council 
engaged Standards New Zealand and other 
government agencies to develop a scope for 
revising NZS3910. This required representatives from 
several organisations who regularly utilise NZS3910 
to attend a preliminary scoping workshop on 23 
November 2020, where they discussed the extent 
of the scope of revision. This was followed by a 
sector wide consultation through a survey.

The consultation sought high level feedback on 
the type of changes required to bring NZS3910 up 
to speed with the needs and legal requirements 
of the construction sector. While a model contract 
cannot be expected to fit every situation or 
circumstance, the expectation is that a revision 
of the standard will make contracts easier to 

understand and distribute risk more evenly 
between contractors and principals. 

Standards New Zealand has indicated that it is 
using a “smart contract” approach to speed up 
the revision process of NZS3910 as it wanted to 
avoid the historically sluggish and cumbersome 
amendment procedure used in the past.

The NZS3910 survey closed on 14 February 2021 
but Standards New Zealand is planning another 
opportunity later this year for people to make 
further submissions and to recommend specific 
changes to NZS3910.

Update to the NSW Security of 
Payment Regime
From 1 March 2021, the Security of Payment 
Regime1 (SPR) in New South Wales can be used by 
residential builders to resolve disputes and recover 
progress payments from owner occupiers. Prior 
to the release of the Building and Construction 
Industry Security of Payment Regulation 2020 
(Regulations), owner occupier construction 
contracts were exempt from sections 4(1)2 and 
7(5)3 of the Building and Industry Security of 
Payment Act 1999 (Act).  

The changes to the Act are applicable 
retrospectively to all owner occupier contracts 
entered into from 21 October 2019. Builders will 
now be able to apply for adjudication to resolve 
disputes with homeowners, in addition to receiving 
statutory rights to payment in instances where a 
homeowner does not provide the builder with a 
payment schedule setting out the reasons behind 
why the builder’s progress payments are being 
withheld.

Historically, subcontractors engaged by builders 
could utilise the SPR for dispute resolution and 
recovery of progress payments, however builders 
were required to approach the NSW Civil and 
Administrative Tribunal (NCAT) for resolution. 
Builders are now able to apply for an independent 
adjudication for disputed payments and obtain 
an enforceable determination against the 

1  Security of payment legislation which allows building 
and construction industry participants to claim interim 
progress payments and apply for adjudication. 
2  Section 4(1): Exempt residential contract means a con-
struction contract that is connected with an owner occupi-
er construction contract. 
3  Section 7(5): This Act does not apply to any construction 
contract, or class of construction contracts, prescribed by 
the regulations for the purposes of this section.

homeowner in as little as 21 days if they are 
successful at the independent adjudication. 

The process of resolving building disputes through 
NCAT is lengthy and cumbersome, making 
the Regulations a long overdue and welcome 
change for builders. More information on the 
recent changes to the SPR can be found here. 

https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_99361/unit-titles-strengthening-body-corporate-governance-and
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_99361/unit-titles-strengthening-body-corporate-governance-and
https://www.fairtrading.nsw.gov.au/trades-and-businesses/construction-and-trade-essentials/security-of-payment/recent-changes-to-security-of-payments
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When will (and won’t) 
implied warranties expand 
the scope of works? 
By Maria Cole
 

The New South Wales Court of Appeal confirms statutory warranties 
can expand a scope of works, but the bargain that has been agreed 
to still holds sway.

Oikos Constructions Pty Limited v Ostin [2020] NSWCA 358 (Oikos 
Constructions)

In Oikos Constructions, the NSW Court of Appeal confirmed that 
statutory warranties under the Homes Building Act 1989 (NSW) cannot 
be avoided in a construction contract but the implied warranty that 
work will be reasonably fit for a specified purpose or result requires the 
scope of works to objectively record that purpose or result. 

Background
The original owner and builder of the house in these proceedings, 
Mr Amodeo, did not do a great job with the build. He on-sold the 
house to the Simons, who on-sold it to the Ostins. Before finalising 
the purchase, the Ostins had a building inspection done, and it was 
discovered that the house had water penetration problems. The 
Simons engaged Oikos Constructions Pty Ltd (OCP) to inspect the 
property. OCP emailed the Simons a list of likely causes of water 
penetration and an estimate to rectify those causes.  The email 
broadly set out the work OCP proposed to do as the necessary 
rectification works of the most likely causes for the defects. The Simons 
contracted with OCP to carry out the works as scoped in the earlier 
email. It was a condition of the contract of sale between the Simons 
and the Ostins that the works were carried out. 

OCP completed the works set out in the email and the sale between 
the Simons and the Ostins went through. However, the issues of water 
penetration continued. A year later, the Ostins had an inspection 
done which identified various building defects that were causing 
continued water penetration.  The Ostins had further remedial 
works done by another company, but the property still had water 
penetration issues.

Four years later, a further inspection was carried out. It set out to 
identify the defects in the works performed by Mr Amodeo, OCP and 
the third company. The inspection report showed that some of the 
works performed by OCP were defective. The report also showed 
that OCP’s works would have been insufficient to prevent the ingress 
of water as there were defects requiring remediation beyond those 
identified in the initial scope of works.

The Ostins sued Mr Amodeo and OCP in the District Court, including 
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for damages for breach of statutory warranties 
implied by section 18B of the Homes Building Act 
1989 (NSW). Mr Amodeo settled, and in 2019, OCP 
was found liable to pay damages and interest of 
$168,885.92 plus costs to the Ostins. 

Statutory warranties and the 
agreed scope of works
The District Court Judge found OCP had 
breached certain statutory warranties in relation 
to works performed. As the Simons’ immediate 
successors in title, the Ostins were entitled to the 
protection of the statutory warranties. A significant 
aspect of the judge’s reasoning was his finding 
that the contract between the Simons and OCP 
was for the purpose of preventing water ingress as 
opposed to being confined to rectifying the issues 
identified in the scope of works.

OCP appealed.  Among other things, it asked the 
Court of Appeal to decide: did the contract and 
the statutory warranties require it to undertake 
work beyond its scope of works?

Not unexpectedly, the Court of Appeal confirmed 
that builders cannot contract of out section 18B 
warranties by agreeing to a narrower scope of 

works. For example, the warranty requiring that 
“good and suitable” materials be supplied by a 
contractor could not be avoided merely because 
the scope of works specified sub-standard 
materials. But in looking at the application of the 
warranty that work will be reasonably fit for the 
specified purpose or result, the Court found that 
the objective purpose of the contract here was 
to address the then identified most likely causes 
of water penetration, not to address all potential 
causes of water penetration.  It stated there was 
a specifically agreed scope of works and there 
was no evidence that the Simons disclosed a 
particular purpose or result that the works were to 
satisfy, and accordingly that implied warranty did 
not expand the scope of works beyond what was 
agreed.

A timely reminder
The implied warranties in New Zealand’s Building 
Act reflect those of the NSW Homes Building Act.  
This decision is a timely reminder for those entering 
into construction contracts of the importance of 
a well drafted scope of work.  Ensuring all parties 
to the contract understand what the purpose or 
required result of the works is, and then taking the 
time to clearly document that, is essential.  

Following numerous high-rise tragedies across 
the globe, cladding panels constructed from 
aluminium composite and polyethylene have 
been deemed “high risk” and have subsequently 
been banned in a bid to reduce the risk of fire 
spread in high-rise buildings. 

Introduction
Between 2010 and 2017 several high-rise buildings 
in Australia, China, Dubai, and the United 
Kingdom were destroyed by fires. The rapid spread 
of these fires was attributed to the use of two 
highly combustible cladding materials - aluminium 
composite (ACP) and polyethylene (PE). The 
combination of these materials used as cladding 
has been described as being equivalent to diesel 
fuel sandwiched between two paper thin sheets 
of aluminium. The temperature of the direct flame 
degraded the aluminium skin of these composite 
panels, setting the polyethylene core alight. The 
panels provided a vertical fuel load for the fire to 
travel up to the roof at an accelerated speed. 
Australian Fire Safety Engineer, Mr. Tony Enright 
described the combustibility and flammability of 
ACP and PE as:

“A kilogram of polyethylene will release the same 
amount of energy as a kilogram of petrol, and 

it gets worse than that because polyethylene 
is denser than petrol too, so that is about, a 
kilogram of polyethylene is like about one and a 
bit, one and a half litres of petrol. If you look at 
a one metre by one metre square section [of PE 
Core ACP cladding] that will have about three 
kilograms, the equivalent of about five litres of 
petrol”. 

The fire that ravaged the 21-storey Lacrosse 
Apartment building in Melbourne in 2014 
consumed 15 levels in as little as eight minutes. 
The occurrence of these fires has prompted 
the building industry to change how they view 
facades and has been the driving force behind 
ongoing changes to the standard of full-scale 
facade fire testing, and the use of safer cladding 
materials in multiple jurisdictions. 

The Prohibition of High-Risk 
Cladding Products Declaration - 
Victoria
The Prohibition of High-Risk Cladding Products 
Declaration (Declaration) came into effect across 
Victoria on 1 February 2021. The Declaration 
sets out what wall cladding materials are 
prohibited from being used in the construction 

High-risk cladding banned in multiple 
jurisdictions
By Nashi Ali
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Knowledge Management Team.* 
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of buildings that fall under the “Type A and 
Type B” buildings. Buildings that fall under these 
categories are apartments, hotels, aged care 
facilities, and hospitals with more than two storeys, 
office buildings, shopping centres, warehouses, 
parking lots, and factories with three or more 
storeys. Cladding materials that have been 
banned for use under the Declaration are 
aluminium composite panels with a core of less 
than 93% inert mineral filler (by mass) in external 
cladding as part of a wall system and expanded 
polystyrene products used in external insulation 
and finish wall system. In addition to applying to 
building surveyors, the Declaration prohibits the 
discretionary use of the banned products through 
performance-based solutions. A $600m fund has 
been created for the remediation of 500 unsafe 
buildings identified in an audit in 2019. 

The remediation of problematic 
cladding across other affected 
jurisdictions
The Grenfell Towers fire in 2017 led to the discovery 
of more than 400 high-rise buildings clad with 
the same flammable materials. While a snap 
ban around using combustible materials in the 
United Kingdom was introduced in 2018 following 
the Grenfell Towers tragedy, the action taken 
around removing unsafe cladding from existing 
buildings has been remarkably slow. The United 
Kingdom’s Labour Party is now demanding that 
the government assist hundreds of thousands 
of people who still reside in high-rise buildings 
wrapped with hazardous cladding. The Labour 
Party has requested for a national task force to 
determine the number of buildings affected by 
high-risk cladding (and to what extent they are 
affected), and for the taskforce to then rectify the 
issue. 

These steps form part of a Fire Safety Bill that seeks 
to identify buildings that pose the highest fire risk 
first, have high-risk cladding removed immediately 
from the identified buildings with the assistance 
of government funding, and aims to protect 
lease holders and taxpayers from bearing the 
cost of the extensive remedial works. Despite the 
government having directed funding to remove 
high-risk cladding from public housing and having 
pledged funding to remedy affected private 
residential buildings, as of December 2020, there 
are approximately 165 buildings that are still 
waiting to be addressed. 

Dubai’s Sharjah Municipality (Municipality) 
banned the use of high-risk cladding in 2016 after 

the Torch Towers, which stands at a staggering 
352 meters, caught fire twice in the space of 
two years. Buildings taller than 23 meters or the 
equivalent of seven storeys are not permitted 
to have ACP cladding as part of the facade of 
the building. The Municipality has come to the 
aid of building owners by assisting with replacing 
high-risk cladding and carrying out inspections to 
review the safety requirements of buildings that 
continue to retain their unsafe cladding facades. 
The inspection committee conducts inspections 
and makes changes in accordance with the 
Municipality’s Engineering and Buildings Plan.  

The 2010 Shanghai fire destroyed a 28-storey 
apartment building, resulting in the deaths of 
58 people – 36 of whom are still missing. The Fire 
Control Law of the People’s Republic of China 
covers fire prevention, standards for construction 
work and legal responsibility. While it is a very 
comprehensive document, it is frequently 
violated, according to reports. Since the Shanghai 
tragedy, Shanghai’s firefighting department has 
adopted measures such as the use of drones 
fitted with infrared cameras that have the ability 
to remain in the air for 24 hours and firefighting 
rockets that can launch chemicals to extinguish 
fires as high as 80 levels up.

How has New Zealand followed 
suit?
No high-rise buildings in New Zealand have 
fallen victim to ACP and PE cladding related 
fires, however, in response to the Grenfell Towers 
tragedy, an audit identified 209 buildings with 
potentially flammable cladding in Auckland 
alone. In 2019, the Ministry of Business Innovation 
and Employment (MBIE) reassessed fire testing 
protocols for cladding systems and introduced the 
Performance of External Wall Cladding Systems 
guidance as a first step. Substantial fire tests 
of cladding are said to be underway and the 
regulation of backup protection systems in New 
Zealand is far stricter than that of Australia and the 
United Kingdom. 

A proposal for change was MBIE’s next step in 
tackling the risk of high-risk cladding which took 
effect in November 2020. The proposal looked to 
expand the suite of cited test standards to those 
most commonly used in other markets and to 
expand the access of products to the country, 
while still maintaining an appropriate level of 
safety.  The amendments introduced by the MBIE 
aim to provide more time to escape a burning 
building by limiting the spread of fire to 3.5 meters 
vertically from a fire source over external cladding, 

http://www.nziac.com
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to prevent the spread of fire between properties 
by ensuring materials near the boundary do not 
ignite easily, and to limit the overall risk of harm 
to the occupants of the building. MBIE hopes 
to achieve this by analysing the likelihood and 
consequence of failure of any fire safety system 
intended to control the spread of fire.  

Despite the changes put in place by MBIE, there 
are ongoing concerns around the overwhelming 
number of people still residing in at risk buildings 
where it is not known when, or if, remedial works 
will take place. Co-directors, Shawn McIsaac 
and James Powers from Oculus Architectural 
Engineering have been vocal about their 
concerns around the indefinite postponement 
of MBIE’s rigorous fire testing, despite receiving 
an inordinate number of submissions for these 
tests to take place. They are also worried about 
timber being exempt from testing for buildings 
up to 25 meters (mid-rise buildings). Like any 
other combustible material, timber used for 
facades should be subjected to the same test 
requirements, and a guarantee given that these 
facades can be protected in the event that a 
fire occurs. Exempting timber from fire testing has 
been considered irresponsible and does not align 
with global precedence. Oculus Architectural 
Engineering’s response to MBIE’s consultation 
document can be found here. 

Although New Zealand does have high rise-
buildings clad with ACP and PE, it is improbable 
that a tragedy of Grenfell’s proportions will occur 
here. Unlike the Grenfell Towers, high-rise buildings 
in New Zealand are legislated to have sprinklers 

and it is common for inset balconies of high-rise 
buildings to also be fitted with sprinklers. Further 
information around MBIE’s changes can be found 
here. 
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the NZDRC’s Knowledge 
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PAYING THE PRICE – THE RISK OF 
NOT AGREEING TO THE COST OF 
CONSTRUCTION WORKS AT THE 
OUTSET OF A PROJECT
By Riaia Donald and Irene Kim
 
A recent High Court decision highlights the importance of parties agreeing on a pricing mechanism 
for construction works from the outset to prevent disputes arising as to the cost of the works. This is 
particularly relevant now, given the level of residential construction activity occurring. Whether it be 
new builds or renovations, there is a need for both contractors and homeowners to secure a contract 
(preferably written), that is clear as to price, scope and documents any changes. Educating contractors 
on such issues regarding the contract is a focus of the Construction Accord, but it is equally important 
for principals. 

Introduction
In Rebnik Properties Limited v Dobbs [2020] NZHC 
3494, the High Court implied a term requiring a 
contractor to charge a reasonable amount in 
a construction contract that was silent on price. 
When determining the reasonable amount for the 
works, the Court considered expert evidence from 
quantity surveyors provided by the homeowner, 
Rebnik Properties Limited (RPL), and the builder, 
Dobbs. The Court determined that RPL had 
overpaid and was entitled to a repayment of 
$845,965.32.

RPL engaged Dobbs to carry out remedial work 
to his house with no formal, written contract. The 
informal construction contract arose from emails, 
oral discussions, and conduct. The remedial work 
continued for three years with the scope of the 
works being constantly increased. By the end, 
Dobbs had charged a total of $2.53 million. RPL 
paid $2.46 million and refused to pay the final 
two remaining invoices. Overall, no price was 
agreed upon in the contract and a dispute arose 
regarding the cost of the work.

The Court implies a term of 
‘reasonable price’
The first issue was whether Dobbs was only entitled 
to charge a reasonable price as the contract 
was silent on the price. The Court implied a term 
requiring Dobbs to charge only a reasonable 
price which was to be assessed objectively. The 

Court primarily relied on leading construction law 
textbooks, which stated that where no price was 
stipulated, a term will be implied that the principal 
is to pay a reasonable price for the construction 
work. The Court dismissed Dobbs’ argument that 
the general principle did not apply as the parties 
had agreed on the hourly charge-out rate for 
the provision of services, as this did not cover the 
entire field of the contract. Even if there had been 
agreement on hourly rates for services, this did not 
cover other aspects such as materials. 

The Court’s assessment of 
‘reasonable price’
The next issue was what a reasonable price was in 
these particular circumstances. RPL argued that 
it was charged more than a fair and reasonable 
price with RPL’s experts considering the job to 
be worth $631,008.45 — a far cry from the $2.53 
million Dobbs had charged. There was no dispute 
between the parties on the approach in assessing 
reasonable price, which begins by taking all 
relevant circumstances into account. The Court 
dismissed Dobbs’ argument that a reasonable 
price must contemplate a range of potential 
values rather than one exact figure. The Court 
held that the word reasonable expresses that the 
price is objectively assessed and does not allow 
for a range of prices – the Court’s role is to fix the 
price.

The parties, in this case, relied primarily on expert 
opinion evidence of quantity surveyors. The Court 
essentially considered each line item of estimates 

https://legalwiseseminars.com.au/nz/course-2/?eventtemplate=1637-building-and-construction-law-disputes&event=6613&utm_source=BuildLaw&utm_medium=SPK30&utm_campaign=Associations&utm_content=WEB213NZA30%20Building%20and%20Construction%20Law%20Disputes%20John%20Green
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from the quantity surveyors and determined 
an amount they believed to be reasonable. 
Assessments were made based on market rates 
and considering the reason and rationale behind 
each expert’s assessment. The Court also referred 
to cross-examination answers of each expert to 
determine the reliability of their figures. 

The scope of the work was an issue in this case as 
the scope was increased throughout the project 
and was in most cases not documented in writing, 
rather than there being a set scope of works from 
the beginning based on plans and designs that 
were amended. This meant that the Court also 
had to determine in some instances what the 
actual scope of the work was based on factual 
and expert evidence. For example, in the line 
item reinstallation of joinery on middle level, the 
Court preferred Dobbs’ expert evidence as the 
expert had considered the fact that the joinery 
had been reinstalled multiple times while RPL’s 
expert had not. RPL’s expert later acknowledged 
that his estimate was light in this area during cross-
examination. There was no clear scope and some 
work had been redone. 

The partial agreement on hourly rates was also 
considered. The Court acknowledged that RPL 
should have been aware that there was a trade-
off between productivity and perfection and RPL 
had given the appearance that it was willing to 
pay for more hours to achieve good quality. The 
Court, therefore, allowed for 17,000 hours to reflect 
some of the work that was not done by ‘techs’. 
Agreed labour rates were also to be considered. 
The Court considered that a purely market-rate 
assessment would allow for a margin. However, 
it was held that a purely market-rate assessment 
was inappropriate here as the parties had agreed 
on some of the labour rates. The Court dismissed 
Dobbs’ expert assessment allowing for a margin.

The Court also made determinations based on the 
most likely scenario. For example, for Drainage, 
Dobbs’ expert based his estimate on Dobbs’ 
evidence that the trenches were dug by hand, 
while RPL’s expert made his estimate based 
on work being done with a digger. The Court 
considered that hand digging was a reasonable 
approach and preferred Dobbs’ expert’s 
evidence.  

Ultimately, the High Court held that the 
reasonable price was $1,618,260 based on expert 
evidence. Therefore, RPL was overcharged and 
was entitled to be repaid $845,965.32.

Similarly, in Electrix Ltd v Fletcher Construction 
Co Ltd (No 2) [2020] NZHC 918, the Court stated 
that the market price of the services is relevant, 
but the cost of the services actually provided is a 
better starting point in determining a reasonable 
price. However, the cost of the services should 
reflect the market value of the particular inputs. 
If the principal can show that the actual costs 
incurred were more than what was reasonable in 
the market conditions, they should be reduced by 
that amount. 

The Court in Electrix also considered expert 
evidence to determine the cost, but unlike the 
present case, considered one expert’s evidence 
more valuable than the others. That expert was 
considered more detailed and reliable because 
she was the only one to assess the actual costs of 
the contractor’s work through a comprehensive 
Workbench project management software and 
she conducted a variety of verification tests. The 
Judge ultimately decided the overall reasonable 
cost based on that expert’s assessment. 

The Court determines contractor 
was liable on his own account
Another issue was whether ARL (Dobbs’ company) 
and/or Dobbs (the builder) were liable on his own 
account for the repayment amount. ARL was not 
incorporated at the time of initial dealings and 
Dobbs’ personal GST number was used, along 
with his personal email address and bank account 
details. Three months after giving the initial quote, 
ARL was incorporated. However, even after ARL’s 
incorporation, Dobbs continued to use his own 
GST number. Dobbs had never disclosed that he 
was entering into the contract on behalf of ARL 
before entering into the contract. The Court held 
that Dobbs had given every objective indication 
to RPL that he was acting on his own account and 
was therefore liable separate from ARL.

This serves as a timely reminder to employees or 
agents of smaller companies of the importance of 
ensuring they act consistently with the instruction 
of their company and to make it clear to their 
clients who they are dealing with. This can include 

the use of the company email address, GST 
numbers, and bank accounts.

Agree on a price at the outset
While this case has a unique set of facts (most 
residential construction contract disputes are 
not for millions of dollars and do not reach the 
courts), it provides a useful reminder to everyone 
in the construction industry. It emphasises the 
importance of having an agreed contract price 
or pricing mechanism at the time of entering into 
the contract and recording that agreement. This 
is for the protection of both the principal and 
the contractor. It allows the principal to assess 
the costs claimed against that price/pricing 
mechanism and gives contractors certainty of 
payment by making it harder for principals to 
withhold costs for spurious reasons. This needs 
to be balanced against savvy contractors who 
serve inflated payment claims that comply with 
the Construction Contracts Act 2002 on unwitting 
residential homeowners who do not respond with 
a payment schedule. 

ABOUT THE AUTHORS

Riaia Donald Irene Kim

This article is written by Riaia Donald (Senior Associate) and Irene Kim (Solicitor) from the 
Construction Division at MinterEllisonRuddWatts. The MinterEllisonRuddWatts Construction team is 
involved in all aspects of significant construction projects around the country with their expertise 

spanning both front and back end construction matters.

www.minterellison.co.nz

http://www.minterellison.co.nz


www.buildingdisputestribunal.co.nz 18 19 www.buildingdisputestribunal.co.nz

Case in Brief
Secretariat Consulting Pty Ltd v A Company [2021] EWCA Civ 6

Experts’ Duties and Conflicting 
Interests

By Belinda Green
 
Experts may look to amend their terms of 
engagement, as the English Court of Appeal finds 
a conflict of interest clause applied to a global 
brand, despite involving separate experts in 
different locations, contracting via separate legal 
entities.

Secretariat v A Company 
In Secretariat Consulting Pte Ltd v A Company,1 
the English Court of Appeal has prevented an 
international consulting firm from providing 
expert witness services to opposing parties in two 
separate, but related, international arbitrations 
because of a no conflicts clause in the terms 
of engagement.  This, despite the fact that the 
experts were based in different locations and 
contracted via separate legal entities. 

Facts 
Two parties entered into a contract relating 
to the development of a large petrochemical 
plant: the developer (Company A) and a project 
manager. The project manager was appointed 
under an EPCM contract to provide engineering, 
procurement, and construction management 
services for the project. One of the project 
manager’s obligations was to deliver certain 
design drawings. The cost of the development 
as a whole was measured in the billions, and the 
value of the project management contract was 
itself almost $2 billion. 

Company A also engaged a sub-contractor to 
carry out around $117 million of construction of 
facilities at the plant. Disputes arose around the 
construction, and the sub-contractor brought an 
ICC arbitration claim against Company A.  The 
main claim was that the sub-contractor should be 
paid additional costs due to delay and disruption 
that arose because of the late provision of design 
drawings. 

1  Secretariat Consulting Pte Ltd v A Company [2021] EWCA Civ 6.

To assist with the construction arbitration, 
Company A engaged Secretariat Consulting 
Pte Ltd (SCL). Based in Singapore, SCL’s terms of 
engagement included a typical conflict of interest 
clause that confirmed that SCL had no conflict 
of interest in acting for Company A and that SCL 
would maintain this position for the duration of 
[the] engagement.  SCL completed a conflict 
check before accepting the engagement, 
checking conflicts across all entities within its 
global brand. 

Months later, a dispute arose between Company 
A and its project manager.  An ICC arbitration was 
commenced. The project manager made a claim 
for unpaid fees, and Company A counterclaimed.  
At the heart of the dispute was the late delivery of 
the design drawings – the same drawings that had 
led to the dispute with the sub-contractor. 

Around 2 months after the second arbitration 
had commenced, Secretariat International UK 
Limited (SIUL) approached the project manager, 
offering to provide arbitration support and expert 
services.  When Company A found out about 
SIUL’s involvement, it applied for an injunction from 
the courts, seeking to restrain SIUL from accepting 
the engagement on the basis that Company A 
had already engaged another entity within the 
Secretariat group in relation to a related dispute.  

Conflict of interest 
Company A was successful in getting an 
injunction in the Technology and Construction 
Court (TCC), and the Court of Appeal upheld the 
injunction.  Interestingly, the reasoning of each 
court was different.  The TCC had found that the 
Secretariat group had fiduciary duties of loyalty 
to Company A, and as a result, was unable to act 
for the project manager.  However, the Court of 
Appeal focussed on the conflict of interest clause 
in the terms of engagement.  

The Court considered whether the clause should 
be interpreted widely, to extend to the Secretariat 
global brand.  Taking into account 

what the parties would have intended at the time the contract 
was entered into, and noting that the conflict of interest checks 
were completed across the international entities, the Court 
of Appeal ultimately found that the clause captured conflicts 
by any company within the Secretariat brand. Therefore, SIUL 
was unable to act for the project manager when the project 
management arbitration was so closely connected to the other 
arbitration in which SCL was acting for Company A. 

A change to contracting practices going 
forward? 
The TCC’s focus on fiduciary duties had been alarming to 
some, as fiduciary duties extend beyond a simple duty of 
loyalty.  So the Court of Appeal’s decision will be a welcome to 
relief in that respect.  However, it may still have wide-ranging 
implications.  Even though the decision was reached based on 
the specific contractual clause and contracting circumstances, 
the Court’s reasoning suggests that conflict of interest clauses of 
this nature are likely to be interpreted to apply globally across 
an international group.  Will we see a change in the terms of 
engagement offered by expert services firms, or a push back to 
such amendments by their clients?  Only time will tell.  
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The UK Government published its first National 
Infrastructure Strategy in November 2020 setting 
out plans for an “infrastructure revolution” with 
spending of £600bn over 5 years and a focus on 
innovation, technology, and sustainability.

Government intends to use its weight as a 
major client to “transform and modernise” the 
construction industry. The road map to that was 
said to include publication and implementation of 
the Construction Playbook.

The Playbook, published in December 2020, 
follows the success of 2019’s Outsourcing 
Playbook. Many of the old chestnut issues are 
addressed: the need to take time to plan projects, 
payment practices, avoiding the race to the 
bottom on price and risk transfer.

However, the Playbook is also future-looking 
in its ambition to drive innovation and the 
pledge to “build back greener” to achieve 
sustainable outcomes and meet the zero-carbon 
commitment. The number of references to 
transformational change, in particular, is striking.

It is clear Government has also incorporated 
lessons learned from Grenfell and the Carillion 
collapse with a drive for quality of build and safe 
operation as well as a focus on interrogating 
financial standing of suppliers and contingency 
planning for insolvency risk.

It also covers practical issues such as the skills 
shortage and the need to train the future 
workforce and has health and safety as a high 
priority.

Fourteen key policies, said to be the reforms or 
actions which will have the greatest impact, sit 
behind these overall aims.

The Playbook front-loads project planning, 

including early involvement of the supply chain, 
with a view to faster onsite delivery. It emphasises 
“value” rather than cost with reference to a 
“Should Cost” model to understand whole life 
costs and value.

There is much emphasis on development of 
long-term strategic, collaborative contractual 
relationships with the supply chain and amongst 
contracting authorities, grouping work into 
portfolios instead of a series of individual projects. 
Investment in training the future workforce and 
creation of a market for innovative technologies 
is encouraged by a 3 – 5-year visibility of project 
pipeline.

There is a recognition that contracts require to 
be profitable and the promise of a fair return to 
ensure the market is sustainable, twinned with a 
more consistent and equitable approach to risk 
transfer: allocated to and managed by the party 
best able to bear and manage it.

Innovation and use of MMC are supported by 
a presumption in favour of off-site construction. 
The goal is adoption of a manufacturing-
led approach to improving productivity with 
standardisation of design and use of interoperable 
components driving efficiencies.

The standardisation theme continues in relation 
to improving consistency and quality of data 
and the requirement for a “golden thread” of 
information as well as to contract terms with a list 
of standard contracts to choose from – NEC and 
JCT but also PPC2000, TAC-1 and FAC-1 – and 
discouragement of bespoke provisions.

The Playbook follows from recent calls by UK 
and Scottish Governments and the Construction 
Leadership Council, amongst others, in the 
context of issues arising from Covid, for a change 
in approach and more collaborative behaviour. 

More generally, concepts like the ICE Project 
13 integrated enterprise model for infrastructure 
delivery and alliancing-type models, are gaining 
traction.

In the dispute arena, the trend towards more 
collaborative contract provisions continues and 
we have seen a movement away from traditional 
dispute resolution towards dispute avoidance 
(or, at least, early resolution). This is echoed in the 
RICS Conflict Avoidance Pledge which supports 
collaborative working and embedding conflict 
avoidance mechanisms and which the Playbook 
suggests is adopted into public works contracts.

Of course, the ambitious policies in the 
Playbook require widespread engagement and 
implementation to succeed.

For Government’s part, they are mandated for 
central government departments and ALBs (arm’s 
length bodies) and it is committed to a multi-year 
implementation programme on a “comply or 
explain” basis, enforced via spending controls. 
The willingness of central government to enforce 
compliance will be key to the Playbook’s success, 
but the supply chain has been encouraged 
to ‘spill the beans’ on non-compliance via a 
dedicated email address.

There is a clear recognition that industry also has 
to engage and change and that the proposals 
will only succeed with the whole industry 
working together. To this end, the Playbook 
was co-developed with and is endorsed by 
the Construction Leadership Council and wider 
industry participants. In terms of approach to 
tendering, we could see procuring authorities 
including the themes in the Playbook within their 
evaluation criteria in the procurement phase. 
Generally, there is a move away from community 
benefits with a growing focus towards the wider 
concept of social value. With the government’s 
focus on achieving net zero there could be the 
potential for those tenderers making forward-

looking purchasing decisions, for example, use 
of construction methods delivering low carbon 
outcomes or of environmentally friendly vehicles 
and equipment which, if the evaluation criteria 
are drafted appropriately, may result in higher 
scores than less environmentally friendly projects 
or delivery methods which are cheaper. Add to 
this the UK Government’s requirement that from 
January 2021, 10% of the score in procurements is 
to be allocated to Social Value and we see real 
opportunities for those prepared to invest in low 
carbon delivery methods.

In an industry described as being ripe for 
disruption, it is clear that doing things the way they 
have always been done is unsustainable and will 
not deliver transformational change. The Playbook 
sets out a roadmap.

Playing by the rules: Introducing the Construction Playbook
By Shona Frame, Christopher Hallam and Ailsa Ritchie
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By Melissa Lin and Nashi Ali

Payees intending to recover costs from payers 
during the course of legal proceedings may want 
to reconsider issuing a statutory demand in the first 
instance and seek an adjudicator’s determination 
instead. 

Cubo Projects Ltd v S&S Import 
Solutions Ltd [2020] NZHC 
3234
In Cubo Projects Ltd v S&S Import Solutions Ltd,1 
S&S Import Solutions Ltd failed to pay Cubo 
Projects Ltd and did not provide payment 
schedules to detail the reasons for non-payment. 
After obtaining a summary judgment and putting 
S&S Import Solutions Ltd into liquidation, Cubo 
Projects Ltd sought indemnity costs. The court 
took the view that in claiming costs, the Act only 
provides for what is “actual and reasonable”. 
While S&S Import Solutions did take a “cavalier 
approach” to the payment claims and the 

1  Cubo Projects Ltd v S&S Import Solutions Ltd [2020] NZHC 3234

statutory demand, the court was careful not to 
award excessive costs.

Facts
In 2018, Cubo Projects Ltd issued a statutory 
demand to S&S Import Solutions Ltd for an 
unpaid balance that was based on the pay first, 
argue later principal under the Construction 
Contracts Act 2002 (Act). S&S Import Solutions 
Ltd was unresponsive to the demand, and Cubo 
Projects Ltd placed S&S Import Solutions Ltd into 
liquidation. Although the parties came to an 
agreement on the unpaid balances the matter 
of the enforcement costs became an area of 
contention for them.  Cubo Projects Ltd sought 
actual costs on an indemnity basis to the tune 
of $19,927.00. Under the Act, Cubo Projects Ltd 
argued that they had an unquestionable right to 
payment under the pay now, argue later principal 
which was only accepted by S&S Import Solutions 
Ltd after Cubo Projects Ltd put it on notice that 
they would seek indemnity costs. S&S Import 
Solutions Ltd claimed that because the case was r

resolved quickly and the unpaid balance was 
small, the costs awarded should be modest. The 
court agreed with S&S Import Solutions Ltd, that the 
proceedings had indeed been uncomplicated and 
drew emphasis on the term reasonable in actual 
and reasonable costs under the Act. Cubo Projects 
Ltd was awarded $11,830.50 in costs. 

This case confirmed that although the Construction 
Contracts Act 2002 allows parties to recover 
reasonable enforcement costs, indemnity costs are 
not an automatic right and can only succeed in 
rare cases. This was also illustrated in an earlier case 
Redican Allwood Limited v RAB Contracting Limited 
[2010] NZHC 2355, where the Judge stated that 
claims for indemnity costs will usually only succeed 
when there is a breach of confidence or blatant 
misconduct. 

Statutory Demand versus 
Adjudicator’s Determination
The threshold for an indemnity cost claim is very 
high. Even in cases where a payee believes that a 
debt has accrued due to the failure of the payer, 
and the payer alone – this is not enough. A better 
course of action may be to obtain an adjudicator’s 
determination, which can be enforced with actual 
and reasonable costs recovered. Enforcement 
of an adjudicator’s determination is significantly 
simpler, swifter, and far more cost effective. A 
party who is found liable by an adjudicator to 
pay money or perform obligations is required to 
comply promptly with the determination. Where 
the liable party refuses or fails to comply with the 
determination in full, the Act and the courts provide 
mechanisms for enforcement. 

Once an adjudicator has determined that an 
amount of money is payable, and the amount 
has not been paid in full by the party before the 
close of the relevant date, under the Construction 
Contracts Act 2002 the amount becomes a debt 
due. There are a number of enforcement options 
available such as suspension of the construction 
work, applying to the court for a charging order 
over the construction land site or entering the 
determination as a judgment in court. 

Further information relating to enforcements 
available under the Act can be found here. 
It is generally very difficult to resist enforcement 
under the Act, however, there are some options 
depending on the method of enforcement. 
Further information relating to resisting enforcement 
under the Act can be found here. 
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OVERHAUL 
OF RESOURCE 
MANAGEMENT 
SYSTEM 
By Belinda Green

“Urban areas are struggling to keep pace with 
population growth and the need for affordable 
housing. Water quality is deteriorating, biodiversity 
is diminishing and there is an urgent need to 
reduce carbon emissions and adapt to climate 
change.” 

David Parker, Environment Minister. 11 February 
2021. 

On 11 February 2021, the Government confirmed 
plans to repeal the Resource Management Act 
1991 (RMA) and replace it with a reform package 
of laws.  The new laws are intended to give effect 
to recommendations made by the Resource 
Management Review Panel’s 2020 report.

Repeal and replacement of the 
RMA 
The Hon David Parker, Minister for the Environment, 
announced plans for three new Acts to take the 
place of the RMA. These three Acts reflect the 
advice contained in the Panel’s 2020 report, and 
will address matters as follows:   

• A Natural and Built Environments Act (NBA)

This Act will be the primary replacement for 
the RMA. It is intended to address land use 
and environmental regulation, with a focus on 
enhancing the quality of the environment and 
on achieving positive outcomes to support the 
wellbeing of present and future generations. 

• A Strategic Planning Act (SPA)

This Act is intended to focus on decision-making 
and investment issues.  It is anticipated that it will 
integrate functions under the RMA as well as the 
Local Government Act 2002, Land Transport 

1  Available at https://www.mfe.govt.nz/rma/reforming-new-zealands-resource-management-system/supporting-informa-
tion-reform. 

Management Act 2003, and the Climate Change 
Response Act 2002.  Long-term regional spatial 
strategies will be required. 

Minister Parker said the strategies will enable 
more efficient land and development markets to 
improve housing supply, affordability and choice, 
and climate change mitigation and adaptation.

• Climate Change Adaptation Act (CAA)

This Act will focus on addressing the effects 
of climate change and natural hazards, and 
is anticipated to deal with complex issues 
associated with how to plan for, fund, and finance 
a managed retreat from areas which will be 
significantly affected by climate change. 

Why the change? 
There is broad consensus that the RMA is not 
working as it was intended. However, to date 
there has been only limited tinkering to the Act.  

Once of the forces behind the current reform 
package is the comprehensive review of the 
resource management system undertaken by 
the independent expert Resource Management 
Review Panel, headed by retired Court of Appeal 
judge Hon Tony Randerson QC. The Panel’s 
report, released on 29 July 2020 and entitled New 
Directions for Resource Management in New 
Zealand, was broad ranging and recommend 
an overhaul to the legislation that would take a 
different approach, while still incorporating some 
of the key principles of the RMA. 

The Ministry for the Environment’s accompanying 
reform information1 has identified four key issues of 
concern: 

• Pressures on the natural environment, and 
unsustainable use of land, water, and other 
natural resources. 

• Urban areas struggling to keep up with 
population growth. 

• A need to reduce carbon emissions and adapt 
to climate change. 

• The need to ensure Māori have an effective 
role in the system, consistent with Te Tiriti 
principles.

It is clear that one of the main concerns the 

Government hopes to address through the 
reform package is housing affordability, supply, 
and choice. 

When will the new legislation 
come into effect?
The Government has made a commitment 
to pass all three Bills in the current term.  As 
currently conceived, the timetable is: 

• May 2021: Cabinet to agree on a final 
exposure draft of the Natural and Built 
Environment Bill, present it to the House, 
who will then refer it to a special select 
committee inquiry.

• June to September 2021: The special select 
committee inquiry will consider the exposure 

draft. This is where the bulk of consultation 
and engagement will occur.

• December 2021: The three Bills will be 
introduced to Parliament. They will be 
subject to a standard legislative and select 
committee process.

• December 2022: All three pieces of 
legislation are planned to pass by the end of 
2022. 

Until then, the Government is encouraging 
councils to continue with business-as-usual, with 
an emphasis on gathering evidence/data on 
the performance of their plans, and establishing 
implementation practices that could be carried 
over into a future system.  
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