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Aussie Rules - the prevention principle and
the duty of good faith
To what extent are adjudication decisions
binding on subsequent adjudicators?
Case in Brief: BNZ Branch Properties Ltd v
Wellington City Council

From the Editor
John Green

Welcome to the 42nd issue of BuildLaw® in which we draw on the experience and expertise of
leading experts in the field to bring you commentary, articles and reviews on topical matters relating to construction law.
In this issue we take a closer look at adjudication with articles considering recent case law and the
questions to what extent adjudication decisions are binding on subsequent adjudicators and what
sets jurisdiction in construction disputes. Both are fundamental issues to consider when pursuing
adjudication as a dispute resolution option.
Further contributions consider the recent cases relevant to the prevention principle and the duty of
good faith in Australia, the New Zealand retentions regime, the relevance of intentional and repudiatory breaches to limitation of liability in construction contracts, and adjudication enforcement
in cross-border disputes.
In Case in Brief, we look at BNZ Branch Properties Ltd v Wellington City Council [2021] NZHC 1058,
in which the New Zealand High Court ruled that a contribution claim by a defendant against third
party engineers was not time-barred by the 10-year longstop period in the Building Act 2004.
I wish to take this opportunity to thank all our contributors. We are most grateful for the support we
receive from dispute resolution professionals, law firms, and publishers, locally and overseas, that
allows us to share with you papers and articles of a world class standard, and to bring you a broad
perspective on the law and evolving trends in the delivery and practice of domestic and international dispute resolution and construction law.
Contributions of articles, papers and commentary for future issues of Buildlaw® are always welcome. I do hope you find this issue interesting and useful. Please feel free to distribute BuildLaw®
to your friends and colleagues – they are most welcome to contact us if they wish to receive our
publications directly.
Warmest regards

Editor and Director Building Disputes Tribunal
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BuildLaw in Brief
Have your say in MBIE’s
upcoming consultations

Western Australia security of
payment reforms

MBIE’s building performance team has a number
of consultations coming up in the next six months.

After the collapse of a local building company,
the Western Australian Government plans
to improve the existing legislation to ensure
construction subcontractors are paid and
protected in the event of an insolvency higher up
the supply chain. The Building and Construction
Industry (Security of Payment) Bill 2021 is expected
to replace the existing Construction Contracts Act
2004 (CCA) later this year. This Bill does not have a
retrospective effect, therefore contractors should
not assume they are covered by the new system.

These consultations are:
•

Annual building code update: This year’s
focuses are on increasing energy efficiency
by introducing new climate zones; increasing
insulation requirements; weathertight testing
of cladding for buildings up to 25 metres;
and natural light requirements for apartment
buildings.

•

Building for climate change: An updated
version of the building for climate change is
available for public comment.

•

Launching an operational protocol for
standards: This document will be released
together with the building code updates to
clarify the standards’ requirements and to
address how the sector can be supported to
ensure all building and construction standards
are up to date.

•

Licensed building practitioner scheme (LBP):
Seeks feedback on any issues in the current
LBP licensing structure, supervision and
minimum standards of competence.

•

Regulations to support changes to building
laws: Seeks feedback on proposed regulations
to support a new modular component
manufacturer certification scheme, the new
building product information requirements and
changes to CodeMark.

•

Regulatory regime for engineers: Seeks
feedback on a proposed new regulatory
regime for engineers.

The Bill introduces a number of changes. First,
contrary to the current CCA, the Bill applies to
companies performing fabrication or assembly
works on mine sites. Second, there is a departure
from the common law position which strictly
enforces time-bars. Third, the Bill provides that
adjudicators, courts, arbitrators or experts may
declare any notice-based time-bar to be unfair if
compliance is unreasonable. Fourth, a statutory
requirement to provide notice before calling on
security. Fifth, a broader prohibition on ‘paidwhen-paid’ clauses. Sixth, the time for payment
is reduced from 42 days to 20 or 25 business days
and a failure to provide a payment schedule
will automatically entitle the claimant to the
claimed amount. Seventh, an adjudicator cannot
consider any reasons for withholding payment if
those reasons are not included in the payment
schedule. Last, the Bill introduces a deemed
retention trust scheme for all moneys held under
construction contracts in Western Australia that do
not have the Government as the principal or are
at a value below a threshold.

New Zealand’s infrastructure
future
The New Zealand Infrastructure Commission
recently released its Aotearoa New Zealand
Infractructure Strategy Consultation Document for
consultation. The Commission is seeking feedback
on the below areas.

Make your submissions on MBIE’s ‘Have Your Say’
page. For more information email info@building.
govt.nz.

www.buildingdisputestribunal.co.nz
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•

Climate change: infrastructure strategy
proposed to assist New Zealand’s 2050 netzero carbon emissions target.

•

Funding and financing: what can the
government do to make better use of existing
funding and financial tools on the delivery of
infrastructure projects? Are the current funding
models suitable for existing infrastructure
challenges?

•

Three waters reform: the management
of drinking water, stormwater and
wastewater should proactively enable urban
development.

•

Supporting housing supply: standardise
national planning rules to improve future
provision of housing, and utilise existing
infrastructure to increase competitiveness in
urban land areas.

•

Planning: a strong need to optimise the
planning process to formulate systems
and standards so they are consistent and
coordinated.

•

Improving project planning, procurement and
delivery: it is important to invest in infrastructure
assets that have a long life-span, a high value
to future wellbeing and broader environmental
and amenity benefits because infrastructure
projects are costly and there is a skills shortage.

•

People: the changing demographics are a
key concern, and partnership with Māori is a
priority.

•

Coordination: standardising district
planning through national planning rules
and transparent information sharing can
encourage collaboration across regions,
coordination between local and central
government and integration of the housing,
water and land sectors.
are built off-site and then assembled on the
property. The process is substantially faster and
less expensive than the traditional construction
process. However, to ensure the quality of these
houses, it is important that the construction of the
components is subject to tailored and consistent
quality control. Councils have to follow a clear
and appropriate consent process.

The final infrastructure strategy is intended to
provide decision-makers with a basis for reform
and policy changes for the next 30 years.
Submissions closed on 24 June 2021. For more
information visit the New Zealand Infrastructure
Commission’s website.

Modular Homes in New Zealand

The Building (Building Products and Methods,
Modular Components, and Other Matters)
Amendment Bill aims to guide and facilitate
the process. The Bill proposes a new scheme for

The Government is looking at non-traditional
methods of construction, such as modular
homes. The components to a modular house
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certification, registration and regular auditing
of modular component manufacturers (MCM).
A registered MCM can issue a certificate for
the modular components it produces, and this
certificate is evidence that the components are
compliant with the Building Code. Additionally,
the construction of the components off-site
does not require a building consent. The Bill
also increases oversight of the existing product
certification scheme for building products and
methods, by registering product certification
bodies. And fines for breach of the Building
Act are increased. This Bill may estalish a clear,
consistent, and efficient process for building
modular homes.
This Bill received the royal assent on 7 June 2021.

Contractor Status (Barry v C I
Builders Ltd [2021] NZ EmpC
82)
In the construction industry, workers are often
labelled independent contractors. However, a
recent Employment Court decision observed
that while a particular model of working may be
common practice within the industry, it does not
mean the common model reflects the real nature
of the relationship. The Court acknowledged
the inherent inequality of power in employment
relationships and that workers often just accept
what they are offered.
In this case the parties agreed that Barry was to
be characterised as an independent contractor
at the outset. However, during the relationship CIB
exercised detailed control over Barry’s work to suit
its own business needs. There was no real flexibility
in Barry’s work. He worked on average 40 hours a
week for three years for CIB and was not able to
undertake work for anyone else or delegate his
work to a subcontractor. Barry did not invoice CIB
like contractors do at the completion of a task
but provided CIB with timesheets. The combined
effect points to the conclusion that the real nature
of the relationship is one of employment.
The Court emphasised that it is the way in which
a relationship operates in practice which will
ultimately determine status, and the rights and
liabilities that accrue. Employers cannot escape
their obligations by simply labelling their workers
independent. Also, the independent contractor
model is not an alternative for employers to assess
the suitability and competence of a worker.
View the case here: Barry v C I Builders Limited

www.buildingdisputestribunal.co.nz

6

Are reasons separate
from the decision
of an adjudicator?
Enforcing adjudication
determinations
Global Switch Estates v Sudlows
By Belinda Green
Can a subsequent adjudicator disagree with the grounds on which an
extension of time has been awarded in a prior adjudication, as long
as they uphold the extension itself? In a somewhat surprising decision,
Global Switch v Sudlows says no.

An adjudicator is bound by the determination
of another adjudicator
There are some central tenets that we all know to be true: An
adjudication determination is binding in the interim; it binds the parties
unless and until the dispute is finally determined by arbitration or court
proceedings (or agreement by the parties after determination); and it
cannot be overturned by a subsequent adjudication.
But just how binding is an adjudicator’s determination on a subsequent
adjudicator? The courts are in agreement the decision is binding on
the parties.1 But the adjudicator’s reasoning for that decision is not.2
This immediately raises the next question: What is the difference
between the decision and the reasoning? The English courts tell us
that the decision includes the essential components or basis of the
decision. They also tell us that it is necessary to look at the terms,
scope and extent of the decision, not just the adjudication notice.
So far, so good. But how does this play out in practice? The decision
in Global Switch Estates 1 Ltd v Sudlows Ltd [2020] EWHC 3314 may
surprise you.

1 See, for example, Balfour Beatty v Shepherd Construction Limited [2009]
EWHC 2218 (TCC).
2 Hyder Consulting (UK) Limited v Carillion Construction Limited [2011] EWCA
Civ 1231(TCC) is often cited to support this principle, and the Court in Sudlows
contains a discussion of some other precedents to support this position.
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Global Switch v Sudlows

of time (those could be raised in a subsequent
adjudication, but were outside the jurisdiction of
the current case before him). He also accepted
that he could not amend or adjust the 292
days figure, or the revised completion date (or
period for liquidated damages). However, in
making his determination on the value of the
interim payments, the adjudicator reached a
different conclusion on the contractual status of
the additional strip-out works and the structural
enhancement works. This led him to conclude
that they were not ‘relevant events’.

Sudlows was engaged by Global Switch under
a JCT Design and Build 2011 contract to fitout
and upgrade a data centre in London. During
the course of the contract, the parties went to
adjudication four times. The first three were with
the same adjudicator, but the fourth was dealt
with by someone else.

First adjudicator’s decision:
extension of time

Sudlows challenged the determination of
the second adjudicator. The main grounds
for challenge were jurisdictional.3 However,
one of the arguments raised was around the
bindingness or otherwise of the first adjudicator’s
determination on the second adjudicator: Was
it open for the second adjudicator to take a
different view about the contractual status of
the works? Or was this unfairly trespassing on the
earlier decision?

An early adjudication related to an application for
extension of time. The first adjudicator found that
Sudlows was entitled to an extension of 292 days:
•

81 days were for additional strip-out works,
which the adjudicator thought were a
‘change’ and therefore a ‘relevant event’
under the terms of the JCT contract.

•

211 days for structural enhancement works,
which the adjudicator thought were instructed
pursuant to an undefined provisional sum and
therefore a ‘relevant event’.

High Court finding
The High Court thought that the second
adjudicator was within his rights to make
conclusions about the status of the works.
The Court characterised the first adjudicator’s
decision as being one about an entitlement
to extensions of time. As a part of that
determination, the adjudicator decided that
Sudlows was entitled to an extension of 292 days;
that the completion date for the main works was
extended to 14 August 2019; and that Global
Switch was entitled to liquidated damages for the
period beyond 14 August 2019 until the date of
practical completion.

The first adjudicator therefore extended the
completion date for that section by 292 days,
updated the completion date for that section
to be 14 August 2019, and confirmed that
the liquidated damages period would only
commence from that updated completion date.

Second adjudicator’s decision:
value of delays

By contrast, the second adjudicator’s decision
was about the value of any compensation
that Sudlows might be entitled to in respect of
those extensions of time. The fact that the first
adjudicator had decided on an extension of 292
days because he thought there were ‘relevant
events’ under the contract was not part of his
decision, and so it was open for the second
adjudicator to reach a different conclusion.
The Court said: Those were findings that he was
entitled to make on the evidence before him,
including the expert evidence.

Later on in the project, Sudlows submitted
interim applications for payments. Global Switch
disputed the values claimed, and this became
the subject of a further adjudication between the
parties. A different adjudicator was appointed.
He was asked to consider the value of loss and/or
expense (in relation to delay for which extensions
of time have been awarded, both under the
contract and by way of adjudication).
The second adjudicator accepted that he
could not award any more days for extensions

3 The Court considered questions around how much the notice of adjudication restricted the scope of an adjudicator’s
jurisdiction, and whether there was a difference between raising a new issue or raising a defence to the existing issue.
A similar issue has recently been discussed by our own New Zealand High Court, in Alaska Construction + Interiors
Auckland Limited v Lahatte & Anor [2020] NZHC 1056 – one of our other contributors has written on this topic (see
article ‘What sets jurisdiction in construction disputes?‘ by Janine Stewart and Mariam Baho on page 15.
www.buildingdisputestribunal.co.nz
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paragraphs.

Where to from here?

Whether or not you agree with the Court, there
is some practical advice that we can take from
this decision. Parties to an adjudication may
wish to be clear in their notice of adjudication
about the relief they are seeking. For example,
by requesting a declaration that the event relied
upon to claim the extension of time is a ‘relevant
event’. Adjudicators may also wish to adopt
some language in their determinations that makes
it clear which elements of the determination are
‘essential components’.

The result in Global Switch v Sudlows is likely to
be surprising. The valuation implications from this
decision are clear, as meaningful evaluation of
the delay costs becomes difficult if a subsequent
adjudicator can make different conclusions as to
the contractual status of the works. If the reason
that an extension of time is granted is because
of the status of the works, then surely the status
of the works should be an ‘essential component’
of the decision? The High Court did not address
this point, resolving the issue in a mere four short

ABOUT THE AUTHOR
Belinda is a solicitor in NZDRC’s KnowHow Team.*
She has over 16 years’ experience, working in both
private and government sectors.
Belinda has recently joined us from the Parliamentary
Counsel Office where she drafted commercial legislation,
and prior to that she practised as a commercial property
lawyer.
* Building Disputes Tribunal is a part of the NZDRC Group.
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Aussie Rules –
the prevention
principle & the
duty of good faith

an extension of time for the works to be
completed; or
•

Clause 11 of the subcontracts contained a
provision granting Growthbuilt a discretionary
power to unilaterally extend time and also
provided that Growthbuilt was under no
obligation to extend, or consider whether it should
extend, the date for completion.

By Hannah Aziz

Introduction
Two recent cases highlight the differing
approaches adopted by the courts in Victoria
and New South Wales when considering the effect
of the prevention principle1 and the implied duty
of good faith.

New South Wales Court
The Supreme Court in Growthbuilt Pty Ltd v
Modern Touch Marble & Granite Pty Ltd held that
the parties had contracted out of the implied
duty to act reasonably and/or in good faith when
considering the application of the prevention
principle.2

Modern had not claimed any extension of time
(EOT) under the subcontracts in accordance
with clause 11. Growthbuilt’s position was that
Modern could not rely on any preventing conduct
because Modern had failed to exercise the
contractual right to claim EOTs.
Modern relied upon Probuild.3 It argued that
despite not seeking EOTs, Growthbuilt was obliged
to act reasonably and in good faith through
exercising its discretionary power under clause
11, having regard to the prevention principle if
the delays in completing the works were due
to Growthbuilt. Modern relied upon the case of
Peninsula in this regard.4

The decision
The Court held:5
…the discretionary power to
extend the Dates for Completion
that is described as “absolute” is
contained in a clause that also
expressly excludes any obligation
on Growthbuilt to exercise the
power to extend or to consider
whether to do so…the express
terms of the subcontracts make
clear that, despite having the
discretionary power to do so,
Growthbuilt has no obligation
to extend or make any decision
whether or not to extend time
under the subcontracts at all.

Background
The dispute in Growthbuilt arose from four
subcontracts. Modern Touch Marble & Pty Ltd
(Modern) acted as subcontractor. Modern
commenced building works under the
subcontracts but there were delays in progress.
On 30 June 2016, Growthbuilt terminated the
subcontracts due to Modern’s failure to complete
the works on time. Growthbuilt commenced
proceedings to recover liquidated damages.
Modern defended the claim on the basis that:
•

the rate of liquidated damages in the
subcontract rendered them unenforceable as
a penalty.

in applying the prevention principle,
Growthbuilt should have unilaterally granted

In distinguishing Probuild and Peninsula, the Court
determined that implied terms of good faith

1 Where a party cannot insist on the performance of a contractual obligation by the other party if it itself has caused the
other party’s non-performance. See Spiers Earthworks Pty Ltd v Landtec Projects Corporation Pty Ltd (No 2) [2012]
287 ALR 360 at [47].
2 Growthbuilt Pty Ltd v Modern Touch Marble & Granite Pty Ltd [2021] NSWSC 290.
3 Probuild Constructions (Aust) Pty Ltd v DDI Group Pty Ltd [2017] NSWLR 82.
4 Peninsula Balmain Pty Ltd v Abigroup Contractors Pty Ltd [2002] NSWCA 211.
5 Growthbuilt at [71].
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could not be implied into subcontracts where it
would be inconsistent with the express terms of the
subcontracts.

Key takeaway
This case highlights the differences that can take
effect when construction contracts give a party
discretion. The case acts as a reminder to parties
that failure to amend a discretionary EOT clause
could risk entitlement to enforce liquidated
damages and render any time bar ineffective.

Victorian Court of
Appeal
The Victorian Court of Appeal considered whether
a contractual breach of an implied duty to
cooperate can enliven the prevention principle.

Background
In the case of Bensons, Key Infrastructure (KIA)
and Bensons Property Group (Bensons) entered
into a development management agreement
(DMA) for a site in Port Melbourne. Pursuant to the
DMA, KIA agreed to procure the planning permit
for the site by the sunset date of 31 December
2016 in exchange for a $2 million management
fee.6 The fee was payable in instalments. If KIA

failed to procure the permit by the sunset date,
the instalments would be repaid and the DMA
would be terminated.
By May 2016, the council had not issued the
permit. KIA filed an application to the Victorian
Civil and Administrative Tribunal (VCAT) to have
the permit determined. On 18 May 2016, Bensons
sent a letter to KIA stating that any application
to VCAT constituted a breach of the DMA. KIA
withdrew its application to VCAT and re-issued
it on 5 July 2016. On 22 December 2016, VCAT
directed the council to issue the permit. On 9
January 2017, Bensons terminated the DMA
due to KIA’s failure to secure the permit by the
sunset date. Bensons sought repayment of two
instalments of the management fee. The permit
was eventually issued on 6 February 2017.

Trial decision
KIA sought to recover the sums outstanding
under the management fee, and damages for
breach of the DMA. Bensons counterclaimed for
recovery of the sums paid under the DMA. The
Court held that Bensons had prevented KIA from
securing the permit by the sunset date and was
therefore prevented from relying on that time
limit. Alternatively, the Court held that Bensons
had breached the implied duty in the DMA to
cooperate. The Judge determined that KIA had
mitigated its losses and Bensons was ordered to
pay nominal damages.

6 Bensons Property Group Pty Ltd v Key Infrastructure Australia Pty Ltd [2021] VSCA 69.

www.buildingdisputestribunal.co.nz
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Appeal decision

Conclusion

Bensons appealed the decision on grounds that
the Judge:

It is generally accepted that Victoria’s approach
to considering whether or not a duty of good
faith should be implied by law into commercial
contracts, is more conservative.7 In contrast, New
South Wales has recognised the duty of good faith
as a potential basis for enlivening the prevention
principle. These contrasting results show that the
operation of the prevention principle remains a
matter for debate which extends beyond these
regions.

•

applied the prevention principle without
considering whether the act of prevention was
a breach of the DMA; and

•

erred in holding that Bensons breached the
implied term to cooperate in the DMA.

The appeal was allowed. KIA was ordered to
refund the management fee instalments it had
received.

ABOUT THE AUTHOR

Key takeaway
In this case, the Court held that the prevention
principle applies by reference to contractual
obligations. The prevention principle cannot be
applied as a separate legal principle that carries
remedies outside of the contract. Regarding the
implied duty to cooperate, this duty arises as an
implied term because of necessity, and must give
way to the express terms of the contract.

Hannah is a commercial litigation solicitor by
background and qualified in England and Wales.
Hannah has experience advising clients across
various sectors including energy, banking and
retail and she also has experience in regulatory
matters and IP litigation. Prior to moving to New
Zealand, Hannah worked in house for a European
insurer. She now works as a Knowledge Manager
in NZDRC’s Knowledge Management Team.

7 Key Infrastructure Australia Pty Ltd v Bensons Property Group Pty Ltd [2019] VSC 522 at [291]-[298].
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What sets jurisdiction in construction
disputes?
By Janine Stewart and Mariam Baho
The issue of how an adjudicator’s jurisdiction is set under the Construction Contracts Act 2002 (CCA)
has long vexed parties to construction disputes, not least the adjudicators themselves. While it would be
helpful to have clear authority on this point, a recent court decision further muddies the waters.
It is commonly understood that a CCA
adjudication requires an adjudicator to determine
a dispute on the papers. This process is triggered
by an adjudication notice, followed closely by an
adjudication claim. But which of these documents
sets the adjudicator’s jurisdiction? And are the
dispute parameters set in stone at the outset?
The recent decision of Alaska Construction +
Interiors Auckland Limited v Lahatte & Anor [2020]
NZHC 1056 is contrary to previous authority, Spark
It Up Limited v Dimac Contractors Limited [2009]
BCL 498, and current industry practice.
John Walton of Bankside Chambers explored
this issue in his article Is jurisdiction limited by the
notice of adjudication? Walton noted that while
the claimant does not have carte blanche to
depart from the notice, it is clear from s 36 that the
notice is superseded by the claim.

•

The existing dispute in writing (the adjudication
claim) is then referred to the adjudicator
(s 36). The role of the adjudication claim is
to specify the nature or the grounds of the
dispute, thereby crystallising the dispute. It is
not an opportunity for the claimant to vary
the dispute, changing the adjudicator’s
jurisdiction.

•

The jurisdiction of adjudicators (s 38) is defined
in terms of the dispute that has been referred,
and the first outline of the dispute is contained
in the adjudication notice. It follows that
the dispute referred to adjudication – and
therefore the jurisdiction of the adjudicator – is
set in the adjudication notice, being the first
document to identify the dispute.  

The Spark It Up decision
Prior to Alaska Construction, the Spark It
Up decision held the adjudication notice set the
adjudicator’s jurisdiction, so long as it complied
with the s 28 requirements. Spark It Up followed
the line of reasoning in Horizon Investments v
Parker Construction Management with a focus on
the scope of the dispute, which is first outlined in
the adjudication notice.

In this article, we advance the approach that
jurisdiction is set in the adjudication notice.

What sets jurisdiction?
Several factors in the CCA indicate the
adjudicator’s jurisdiction is set in the adjudication
notice:
•

In initiating an adjudication (s 28), the
adjudication notice must state the nature
and a brief description of the dispute and the
parties involved, and where and when the
dispute arose. The notice is the starting point of
the process that defines the dispute.

•

The provision governing selection of an
adjudicator (s 33) states that a request
for a person to act as an adjudicator
must accompany the notice (s 33(5)(b)).
Accordingly, the adjudication notice is the
only substantive document presented to a
person requested to act as an adjudicator
before deciding whether to accept
appointment.

In Spark It Up, the principal applied for judicial
review of the determination. The adjudicator had
found in favour of Dimac Contractors Limited
(Dimac), relying on invoices which were not the
subject of the adjudication notice and came to
light only after the claim was filed. Dimac notified
the adjudicator that it had referred to the wrong
invoices in the adjudication notice and, as a
result, the adjudicator requested an amended
claim (which Dimac then filed).   
The court found the adjudicator did not have
jurisdiction to base his determination on invoices
that did not form the basis of the adjudication
notice. The invoices were not within his jurisdiction,
as they were not part of the dispute referred
to him. This is consistent with the interpretation
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that the document defining the dispute, and
accordingly jurisdiction, is the adjudication notice.

(s45(c)) do not include a requirement for an
adjudicator to consider the adjudication
notice.

Impact of Alaska Construction

However, like any statute, the CCA must be
read as a whole. The reasoning in Alaska
Construction should be tested, as undue focus
appears to have been placed on ss 36 and 45 in
deciding that jurisdiction is set in the adjudication
claim without clear appreciation that the dispute
is defined by the adjudication notice in the first
instance.

Contrary to Spark It Up, the Alaska
Construction decision found the adjudication
notice may be superseded by the adjudication
claim.
In that case, the head contractor Alaska
Construction + Interiors Auckland Limited
applied for judicial review of the adjudicator’s
determination in favour of subcontractor Lovich
Floors Limited.

Where to from here?
The CCA contains ambiguous wording and
the conflicting case law reflects this. Spark It
Up adopts the previously settled view that the
dispute that has been referred must be in the
adjudication notice. On the other hand, Alaska
Construction places more emphasis on the
document that “refers” the dispute to the
adjudicator rather than the notice which initiates
the process and defines the parameters of the
dispute.

Alaska argued that the adjudicator had acted
beyond the scope of his jurisdiction by basing
his decision on a payment claim which was first
mentioned by Lovich only in the adjudication
claim. Alaska alleged Lovich unilaterally modified
the dispute by leaving the later payment claim
out of the adjudication notice and only later
including it in the adjudication claim.  
In deciding that jurisdiction is set by the
adjudication claim (rather than the notice), the
court found that:
•

the adjudication notice is the document which
initiates the adjudication and has no further
relevance or significance;

•

s 36(2) states the document which specifies
the nature or grounds of the dispute is the
adjudication claim and not the adjudication
notice;   

•

the words “to the extent that it remains
relevant” in s 36(2)(a) clearly indicate that the
adjudication notice may be superseded by
the adjudication claim; and

•

The Alaska Construction approach is contrary
to current industry practice and leads to further
uncertainty about an adjudicator’s jurisdiction.
This is a frequent point of contention in both
the adjudication itself and when opposing the
enforcement of determinations.
It is yet to be seen how the courts and
adjudicators will deal with this issue and
whether Alaska Construction will be applied
or overturned. Legislative intervention may be
required to clarify the question of how jurisdiction
is set.
In the interim, parties should exercise caution and
are advised to proceed as though jurisdiction is set
in the notice.

the matters an adjudicator must consider
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Mariam Baho

Gathering mediators, complaint handlers, conciliators, restorative justice facilitators, restorative
practitioners and those who use dispute resolution in their leadership context, this conference
will be fully focused on the Aotearoa New Zealand dispute resolution context.
The conference involves longer workshop sessions focused on dispute resolution practice,
delivered in a facilitative training style offering you opportunity to be interactive, engage in
discussion, practise new skills and apply new learning. There’s opportunity to attend 6 of these
over the 2 days along with engaging in professional conversations and exchanging insights with
colleagues.
The full workshop programme will be available later in July on the conference website
https://www.resolution.institute/conference-nz but in the meantime, here’s some of the
workshop topics emerging:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

What can get in the way? For complaint handlers and conciliators
Effective use of shuttle in mediation, conciliation and complaint handling
Managing obstructive voices in dispute resolution contexts
Reality testing in the conciliation/complaints handling context
A tikanga Māori lens on FDR
Legislative developments regarding mediation practice in Aotearoa New Zealand
Restorative practice in dispute resolution contexts
Utilising a cultural advisor in a dispute resolution context
COVID impacts on dispute resolution in New Zealand
Farm Debt Mediation one year on: updates, outcomes and insights
Implementation of GCDR dispute resolution model standards
Trauma, stress and mental illness in dispute resolution: identifying and managing the
boundaries
A Pasifika lens on the facilitative model of mediation
Online mediation practice: a facilitated forum to unpack learning, innovation, question and
reflection
A tikanga Māori lens on mediation - a beginning taste of the pathway to Tūhono training

And more to come…
‘Spotlight on practice – 2021’
Register now>>

Leave with learning you can use!
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Case in Brief
BNZ Branch Properties Ltd v Wellington City Council [2021] NZHC 1058

The Building Act
“10-year timebar” provisions:
the longstop may
no longer prevent
a longdrop for
negligent third
parties

Claim for third party contribution
In September 2019, the Council filed third party
proceedings against the structural engineers
(Beca) for the design of the building and another
engineer engaged by Beca to peer review the
design. The Council was seeking to recover
contribution from Beca in accordance with
section 17 of the Law Reform Act 1936.
Beca applied to strike out the Council’s claim or
for an order for summary judgment. It argued that
the Council’s proceedings were out of time. Beca
said that it had finished providing its engineering
services by March 2008 and the Council did
not file its third party claim against Beca until
September 2019. This meant the claim was timebarred.
Beca was specifically relying on the limitation
defence under section 393(2) of the Building
Act – (the longstop period). The longstop period
provides that relief may not be granted in civil
proceedings relating to building work if they are
brought 10 years or more from the date of the act
or omission on which the proceedings are based.

By Maria Cole
In BNZ Branch Properties Limited v Wellington City
Council,1 the High Court ruled that a contribution
claim by a defendant against third party
engineers was not time-barred by the 10-year
longstop period in the Building Act 2004.

High Court decision
The Court had to decide whether the longstop
period under the Building Act applied to third
party claims for contribution under the Law Reform
Act. In reviewing a line of authorities on the
longstop period, the Court found the position was
not clear in relation to claims for contribution.

The facts
In February 2011, BNZ leased land in Wellington
from CentrePort to construct a building for its
operations. In November 2016, the building
suffered irreparable damage as a result of the
Kaikoura earthquake.

It reviewed in detail the history of the legislation
providing rights to claim contribution and
limitation statutes. It looked at the relationship
between the Building Act, the Law Reform Act
and the two-year longstop contained in section 34
of the Limitation Act 2010.

In August 2019, BNZ filed proceedings against
the Council seeking damages of no less than
$101,243,345.00. It alleged the Council was
negligent in granting the building consent
application, in its inspection of the building work
and in issuing a code compliance certificate.

The conclusion reached was that the “civil
proceedings” caught by the Building Act longstop
period relate to primary claims between a plaintiff
and a defendant and do not include claims for

1 [2021] NZHC 1058.
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contribution. The Court found that the specific
two-year longstop of the Limitation Act applied
to contribution claims and that the Building Act’s
10-year longstop period did not override it.
The Court dismissed the application, and the
Council’s claim against Beca continues.

ABOUT THE AUTHOR
Maria works as a Knowledge
Manager in NZDRC’s
Knowledge Management
Team.*

Conclusion

She was previously a civil
litigation barrister for over a
decade, where she gained
experience in arbitration and
mediation

This decision is significant for building owners and
parties who are involved at a later stage of the
construction process. For councils, which are
often the ship of last resort with deep pockets
to pay the ferryman, it will provide relief. It
means when faced with litigation over building
and construction defects they can now seek
contribution from a negligent third party even if
the third party’s actions were outside the 10-year
longstop period.

* Building Disputes Tribunal is
a part of the NZDRC Group.
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Limitation of Liability in Construction
Contracts: the Relevance of Intentional
or Repudiatory Breaches
By David Young and Aidan Steensma
A recent TCC decision has considered the
interpretation of general exclusions and limitations
of liability and seeks to resolve conflicting case
law as to whether any interpretative presumption
exists against the exclusion or limitation of liability
for deliberate breaches of contract. The case also
highlights the benefits of using a cap on liability
rather than a total exclusion where very broad
clauses are concerned.

An interpretive presumption
against intentional and deliberate
breaches?
The leading authorities on exclusion and limitation
clauses are the Suisse Atlantique and Photo
Production cases, in which the House of Lords
rejected the so-called doctrine of fundamental
breach which disabled a party from relying on
an exclusion clause where a contract had been
brought to an end as a result of a fundamental
breach of contract, such as by repudiation.
Instead it was held that whether an exclusion
clause was to be applied to any given breach
of contract was a matter purely of contractual
interpretation.
In a well-known passage from Suisse Atlantique,
Lord Wilberforce noted that the usual rules of
contractual interpretation meant “the more
radical the breach the clearer must the language
be if it is to be covered”. Lord Wilberforce also
noted that very broad clauses would be read
down if they would otherwise deprive one party’s
obligations of all contractual force, as “to do
so would be to reduce the contract to a mere
declaration of intent”.
Whether the requirement for clear language
in relation to radical breaches gives rise to an
interpretative presumption has been considered
in subsequent cases including in relation to
deliberate and intentional breaches. In Internet
Broadcasting Corporation Ltd & others v MAR
LLC (“Marhedge”), a Deputy Judge held

www.buildingdisputestribunal.co.nz
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that there was a strong presumption that an
exclusion clause would not be found to cover a
deliberate repudiatory breach of contract and
that the presumption could only be rebutted by
strong and explicit language. This differs from
the decision in AstraZeneca UK Ltd v Albemarle
International Corp where the High Court held
that the correct approach was “simply one of
construing the clause, albeit strictly, but without
any presumption.” Mr Justice Flaux went on to
state in that case that he considered the decision
in Marhedge to be wrong on the basis it sought to
revive the doctrine of fundamental breach which
the House of Lords had concluded was no longer
good law.
Similar issues were considered by the Court of
Appeal in Kudos Catering (UK) v Manchester
Central Convention Complex. A five-year
exclusive supply agreement for catering services
at two large convention centres contained a
broad exclusion of any liability for loss of business,
revenue or profits in favour of the operator of
the centres. The operator was alleged to have
repudiated the agreement and at first instance
the exclusion clause was held to defeat a claim
for loss of profits for the remaining period of the
agreement. The Court of Appeal overturned
this finding, deciding that the clause should
be read as applying only to claims arising in
the performance of the agreement, not its
repudiation. If an exclusion of all liability for
financial loss in the event of a repudiation by the
owner had been intended, the Court “would
have expected them to spell that out clearly,
probably in a free-standing clause”. The Court
rejected the suggestion that its approach was
a resort to the doctrine of fundamental breach
overruled in Photo Production. Rather, it was: “a
legitimate exercise in construing a contract
consistently with business common sense and
not in a manner which defeats its commercial
object. It is an attempt to give effect to the
presumption that parties do not lightly abandon
a remedy for breach of contract afforded them
by the general law.” A similar conclusion was
reached by the Court of Appeal in Transocean
Drilling v Providence Resources where a broad
exclusion clause covering loss of revenue and loss

of profit was said not to contemplate a deliberate
repudiation of the contract.

Mott MacDonald Ltd v Trant
Engineering Ltd
Trant, an engineering contractor, engaged Mott
MacDonald (“MM”) for design consultancy services
in connection with the construction of a new power
station at a military base in the Falkland Islands.
Following an initial dispute, the parties entered a
Settlement and Services Agreement (“SSA”) to
resolve the existing dispute and govern the parties’
obligations on the project going forward. The SSA
contained a total cap on liability of £500,000,
exclusions on liability and a net contribution clause.
Following Trant’s failure to make certain
payments, MM commenced proceedings. Trant
counterclaimed for £5 million alleging that MM
had “fundamentally, deliberately and wilfully”
breached the SSA by a refusal to perform. MM
denied the breach, but contended that even if
Trant could prove breach, and those breaches
were deliberate and fundamental, the exclusion
and limitation clauses in the SSA would still apply.

No presumption
The TCC granted summary judgment for
MM on this issue. Judge Eyre QC recognised
the stark contrast between the approaches
in Marhedge and AstraZeneca and concluded
that the Deputy Judge in Marhedge had erred
in his analysis of the true effect of the House of
Lords authorities. The judge endorsed the position
set out in Photo Production and as summarised
in the AstraZeneca case, notably that exclusion
clauses including those purporting to exclude
or limit liability for deliberate and repudiatory
breaches are to be construed by reference to
normal principles of contractual construction
without the imposition of a presumption and
without requiring any particular wording to
achieve the effect of excluding liability. This finding
was subject to the proviso that an exclusion or
limitation of liability will not be read as operating to
reduce a party’s obligations to the level of a mere
declaration of intent.
Following this approach, the judge found that the
clauses in the SSA were in clear terms and capable
of applying to the alleged breaches, noting that
the SSA was a bespoke agreement intended to be
a comprehensive regulation of the parties’ future
dealings.
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The judge considered whether a deliberate
breach would leave the exclusion and limitation
clauses commercially nonsensical or such as to
reduce MM’s obligations to a mere declaration of
intent. On the facts, the judge was satisfied that
the presence of the £500,000 liability cap made
the latter impossible on the basis that in the event
of a repudiatory breach accepted by Trant as
terminating the SSA, MM would remain liable up the
level of the cap.

Conclusions and implications
This decision is significant for its analysis
of conflicting previous decisions as to the
interpretation of exclusion and limitation clauses in
relation to deliberate and intentional breaches of
contract. The court’s refusal to apply a presumption
against the application of these clauses to such
breaches appears to accord with a more general
trend in recent times towards allowing such clauses
to speak for themselves without presumptive fetters.
The court’s judgment does not refer to either of the
Court of Appeal’s decisions in Kudos or Transocean.
It remains to be seen, therefore, how the court’s
decision is to be reconciled with the conclusion in
those cases, expressed in presumptive language,
that repudiatory breaches would fall outside an
otherwise generally worded exclusion clause.
Parties should also be aware that courts will
generally construe exclusions more strictly than
limitations and care should be taken where
agreeing exclusion clauses that deprive one party’s
obligations of all contractual force. One key reason
for the court upholding the limitation clause in
the present case was that MM retained liability to
a certain extent up to the £500,000 cap, making
arguments as to commercial absurdity and “mere
declarations of intent” much more difficult.
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Proposed Changes to the
Retentions Regime
By Hannah Stanley
Despite the introduction of the retentions regime
into the Construction Contracts Act 2002 (the
Act) in 2017.1 many subcontractor retentions
have still been left unprotected and various
gaps in the legislation have been exposed.
These shortcomings were highlighted by the
high-profile insolvency of Ebert Construction and
resulting litigation by its Receivers for directions on
administering an inadequate retentions account.2

has no requirement that retention money be kept
in separate bank accounts. Consequently, when
it comes time to pay the retentions to the payee,
the money may not be available, for example,
the construction company may have gone into
receivership after the project was started.
Despite these factors posing a huge risk to
payees, there are unsatisfactory penalties in
place for parties who do not comply with the
trust requirements under the Act. At present it is
relatively easy to get away with non-compliance
and as a consequence, leave a payee shortchanged.

In 2020, the Government announced several
changes to strengthen the retentions regime in
the Act. These changes have been included in
a recently introduced amendment to the Act3
which we look at below.

The recent Bill

Current retentions regime
Retentions funds are money withheld by a party
to a construction contract from an amount
payable to another party. It is generally a
situation between a contractor (the payer) and
a subcontractor (the payee). The payer withholds
a percentage of the funds payable as a form of
security and to ensure the work is carried out to
an appropriate standard4 and that the obligations
under the contract are met. The retentions are
usually paid out once the liability period has
expired which can take a number of months.
The Act states that retention money is not
deemed to be held on trust, it is merely required
to be held on trust.5 Too often there are situations
where the retention funds are intermingled with
the construction company’s working capital (out
of necessity in order for current and/or future
projects to proceed). This would not be the case if
a conventional trust arrangement were in place.6
Related to this, the current scheme under the Act

On 1 June 2021, the Construction Contracts
(Retention Money) Amendment Bill (the Bill) was
introduced. The Bill proposes to strengthen the
current retentions regime by recommending a
number of important changes. The recommended
changes largely focus on improving the protection
(or lack thereof) currently afforded to payees.

Held on trust
The Bill proposes that a statutory trust would arise
as soon as funds become retention money7. It
resolves that the retention money is trust property,
regardless of whether the payer has adhered
to the retention regime under the Act or not8.
Given that the retention funds would now legally
be trust property, the retention money would be
kept legally separate should a company become
insolvent. This protects the payee significantly
more than the current regime. As trust property,
the retention money will be protected against

1 The retentions regime in New Zealand is governed by sections 18A to 18I of the Construction Contracts Act 2002 which came into
effect on 31 March 2017.
2 Bennett & Ors v Ebert Construction Limited (in receivership and liquidation) [2018] NZHC 2934.
3 Construction Contracts (Retention Money) Amendment Bill.
4 Bennett at [33].
5 Section 18C Construction Contracts Act 2002.
6 Bennett at [71].
7 Clause 18C(2) of the Bill.
8 Clause 18C(4)(b) of the Bill.
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being intermingled with the payer company’s
working capital and the rules of common law and
equity that apply to trusts will be applicable.
The trust ends when all the retention funds have
been paid to the payee or when they cease to
be payable for any other reason (for example,
the payee may not have carried out the work to
a sufficient standard). If a receiver or liquidator is
appointed, they would become the trustee of the
retention money and the payer would cease to be
a trustee.9 This is an important safeguard for payees.

Offences and penalties
The Bill sees harsher penalties for companies
and directors who do not comply with the trust
requirements, with non-compliance deemed to
be an offence under the Act. A company could
be fined up to $200,000 for non-compliance.10
Furthermore, directors of non-complying companies
could find themselves personally liable for a
maximum fine of $50,000.11 To further deter noncompliance, a wide definition of “director” is
proposed, by including anyone who appears to
act in the role of director and/or carries out a role
similar to that of a director, whether or not that title
is used.12w This would pose an increased risk to all
members of construction management.

Separate bank accounts and
complying instruments
The Bill requires that the full amount of retentions
payable to the payee are held in a New Zealand
bank account or other complying instrument13,
such as an insurance policy or bank guarantee.14
Each separate bank account cannot be used for
any other purpose than to hold the retention funds,
and the account name must include the words
“retention money trust account”.

Record keeping
The Bill requires the keeping of proper accounting
records to ensure that financial statements could
be prepared.15 Separate ledger accounts are to be
kept for each payee (that is, each subcontractor)

9 Clause 18J(2) of the Bill.
10 Clause 18DA(1)(a) of the Bill.
11 Clause 18DA(1)(b) of the Bill.
12 Clause 18DA(3)(a) of the Bill.
13 Clause 18D(2) of the Bill.
14 Clause 18E of the Bill.
15 Clause 18FC(2)(a) of the Bill.
www.buildingdisputestribunal.co.nz
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and each individual construction contract. Similar record keeping
obligations would also apply to complying instruments.

Continuing disclosure and reporting
obligations
The Act does not currently stipulate any express obligation to report
the details and status of retention funds to the payee. This leaves
the payee completely in the dark as to whether the payer has the
correct amount of retention money available to pay them. The Bill
seeks to remedy this by requiring that information about the retention
monies is provided to the payee as soon as possible after the money
is withheld and at least every three months after that.16 This increase in
transparency would be another positive gain for payees.

A positive change
Although the Bill would no doubt see an increase in the amount of
administration involved in managing retention funds, the increased
protection and flow of information it offers to payees represents good
practice and mirrors overseas regimes. Payers would no longer be able
to use retention money as working capital and intermingle retentions
with other monies, as the funds would be deemed to be held on
trust and would also be required to be held in separate accounts.
Ultimately, payees will be provided with considerably more security
when it comes to retentions and there would be far less risk of them not
receiving retention money at the end of the liability period.

Next steps
The Bill has been referred to the Transport and Infrastructure
Committee. Submissions are due by 23 July 2021, with the report
due by 11 November 2021. If the Bill is passed, it will come into effect
six months following the royal assent and, like the original retention
changes, it is proposed that most of the new provisions will only apply
to construction contracts entered into after the Bill comes into force.
However, the changes regarding the role of the liquidator/receiver will
sensibly apply to all liquidations/receiverships, regardless of when the
contract was entered into.
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16 Clause 18FC(1) of the Bill.
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Adjudication
enforcement
in cross-border
disputes

from 1 January 2021 and have been replaced by
legislation giving effect to the Hague Convention
on Choice of Court Agreements 2005 (the “Hague
Convention”). The UK has also requested to
accede to the Lugano Convention, which is very
similar to the Brussels Recast Regulation, but its
accession has yet to be agreed by the EU. In the
meantime, the Hague Convention rules will apply
to cross-border disputes involving EU countries and
certain other jurisdictions including Singapore.

By Kathryn Moffett, Aidan Steensma, and Adrian
Bell
A TCC judgment last week enforced an
adjudication decision issued under a construction
contract for a hotel project in London that was
subject to Italian law and with an exclusive
jurisdiction clause in favour of the French courts.
The judgment considers the newly applicable
Hague Convention, which replaces the Brussels
Recast Regulations post-Brexit, and finds that
adjudication enforcement falls within the
“interim measures” exception in Article 7 of the
Convention. This appears to be the first decision to
consider adjudication enforcement in connection
with an exclusive jurisdiction clause and is
potentially of wider application beyond the Hague
Convention.

Cross-border adjudication
disputes: the jurisdictional
framework

“interim measures of protection are
not governed by the Convention.
This Convention neither requires
nor precludes the grant, refusal or
termination of interim measures
of protection by a court of a
Contracting State and does not
affect whether or not a party may
request or a court should grant,
refuse or terminate such measures”.
A similar exception is found in the Brussels Recast
Regulation and the Lugano Convention. A
recent TCC decision has considered whether this
exception applies to adjudication enforcement
proceedings.

The Housing Grants, Construction and
Regeneration Act 1996 (as amended) (the
Construction Act) provides for a mandatory
adjudication scheme in construction contracts.
The Act applies to contracts which relate to the
carrying out of construction operations in the UK
regardless of whether a foreign system of law is
otherwise applicable to the contract.

Motacus Constructions Limited v
Paolo Castelli SPA
This dispute concerned a supply and installation
agreement for fit-out works to a hotel in London.
An adjudication decision was obtained by
Motacus for the payment of £454,678.65 from
Paola Castelli. Payment was not made in
accordance with the adjudicator’s decision.

Whilst the right to adjudicate is unaffected by
clauses which confer exclusive jurisdiction on the
courts of a foreign State, it has previously been
unclear whether such clauses would require the
enforcement of an adjudication decision in the
foreign jurisdiction or whether the UK courts, such
as the TCC, would retain a residual jurisdiction in
relation to enforcement.

Motacus applied to the TCC for summary
judgment to enforce the decision. However, the
contract was subject to Italian law and gave
exclusive jurisdiction to the French courts. Paola
Castelli defended enforcement on the basis that
the English courts did not have jurisdiction to
enforce the decision.

Prior to the UK’s departure from the European
Union, such questions in relation to other EU
countries fell to be resolved by the Brussels Recast
Regulation. These regulations no longer apply as
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Under the Hague Convention, where parties
have agreed to confer exclusive jurisdiction on a
country which has acceded to the Convention,
that choice must be honoured. If proceedings
are commenced in a different country, the
Convention requires the courts of that country
to dismiss the proceedings subject to certain
exceptions. One of those exceptions, contained in
Article 7, concerns “interim measures” and states
that:

Applying Article 7 of the Hague Convention,
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the TCC decided that the enforcement of
adjudication decisions was an interim measure of
protection:

Lonsdale litigation. The Supreme Court overturned
the Court of Appeal’s finding that an adjudication
by a company in liquidation which could never
be enforced would be an exercise in futility and
could be stopped by an injunction. The Supreme
Court drew attention to the wider purpose of
adjudication as a dispute resolution tool in its own
right:

“In my judgment, the concept of an interim
protective measure extends to a
decision of an adjudicator which, by
the operation of the 1996 Act and
the Scheme, is not final and binding
on the parties. The function of the
adjudicator’s decision is to protect
the position of the successful party
on an interim basis pending the final
resolution of the parties’ dispute
through the normal court processes
(or by arbitration).”

“A very important underlying objective, both of
adjudication and of other recommendations
which were eventually implemented in the 1996
Act, was the improvement of cash flow to fund
ongoing works on construction projects. … But
solving the cash flow problem should not be
regarded as the sole objective of adjudication.
It was designed to be, and more importantly has
proved to be, a mainstream dispute resolution
mechanism in its own right, producing de facto
final resolution of most of the disputes which are
referred to an adjudicator. … There is a chorus of
observations, from experienced TCC judges and
textbook writers to the effect that adjudication
does, in most cases, achieve a resolution of the
underlying dispute which becomes final because
it is not thereafter challenged.”

The Convention is clear that a court that grants
an interim measure does so under its own law.
Therefore, the TCC could accept jurisdiction and
enforce the adjudicator’s decision by granting
summary judgment.

Future Implications
This decision reinforces a key purpose of the
Construction Act to allow the quick resolution
of construction disputes on an interim basis with
a view to improving cash flow. The TCC has
applied this “pay now, argue later” principle to
bring adjudication within the “interim measures”
exception to the enforceability of an exclusive
jurisdiction clause. While this decision considers
only the Hague Convention, the prevalence of
“interim measures” exceptions in other contexts
makes it of potentially wider application.

The present decision is also notable as the
first post-Brexit judgment under the Hague
Convention. It is one for legal teams to keep in
mind as the protection to jurisdiction clauses given
by the Hague Convention is less comprehensive
than under the Brussels Recast Regulations.

References:
Motacus Constructions Ltd v Paolo Castelli SpA [2021]
EWHC 356 (TCC).

Although not raised by Paola Castelli in this
case, a potential challenge to the Court’s
reasoning might be made by reference to the
Supreme Court’s decision last year in the Bresco v

Bresco Electrical Services Ltd v Michael J Lonsdale
(Electrical) Ltd [2020] UKSC 25.
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