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From the Editor
John Green

Welcome to the 43rd issue of BuildLaw® in which we draw on the experience and expertise of 
leading experts in the field to bring you commentary, articles and reviews on topical matters 
relating to construction law.

It has been a time of uncertainty throughout New Zealand and the world. In a bid to inject a small 
amount of certainty back, the Building Disputes Tribunal has extended its fixed fee low value claim 
scheme for adjudications to include eligible disputes up to $100,000. For more on this, see page 11.

In this issue we also take a closer look at a wide range of topics relevant to both legal practitioners 
and industry participants, including engineers' liability, estoppel and the operation of time 
bars, liquidated damages and partial possession, trends toward carbon neutrality, contributory 
negligence on the part of purchasers of leaky homes, and much more.

As always, I would like to extend my thanks to all of our contributors including our inhouse research 
team as well as our external contributors, both from New Zealand and around the globe - Baker 
McKenzie, CMS, Minter Ellison Rudd Watts, Buddle Findlay, and Hesketh Henry.

We are always grateful for the support we receive from dispute resolution professionals, law firms, 
and publishers, locally and overseas, that allows us to share with you papers and articles of a 
world class standard, and to bring you a broad perspective on the law and evolving trends in the 
delivery and practice of domestic and international dispute resolution and construction law. 

Contributions of articles, papers and commentary for future issues of Buildlaw® are always 
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute 
BuildLaw® to your friends and colleagues – they are most welcome to contact us if they wish to 
receive our publications directly. 

Warmest regards

Editor and Director Building Disputes Tribunal

Subscribe to 
BuildLaw

https://buildingdisputestribunal.us5.list-manage.com/subscribe?u=91d54dd18a3de6d23c5c20e02&id=488b95d675
http://Subscribe to BuildLaw
http://Subscribe to BuildLaw


3 www.buildingdisputestribunal.co.nz

Contents
02 From the Editor
04 BuildLaw In Brief
07 Construction contracts: enforcement of debts due and  
 mandatory alternative dispute resolution clauses
11 Cost certainty for resolving building and construction disputes: 
 extension to the BDT Adjudication Low Value Claim scheme
13   Engineers' corner - Two recent cases provide 
 reminder of potential liability for engineers issuing 
 defective certificates
17  Case in Brief: Falling out of fashion: estoppel prevents   
 operation of time bar
19 Liquidated damages and partial possession
23 Construction dispute resolution in uncertain times
27  Five trends as construction begins towards carbon neutality
30  Failure to obtain a building report results in reduction of 
 damages for contributory negligence
32 How much does one truly deserve?
41 Do payment claims for retention money 'fit' with the standard 
 terms of contract in New Zealand?

BuildLaw is the quarterly journal 
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We welcome the submission of articles and case notes 
for possible publication in BuildLaw. Please click here to 
make your submission.

Advertising
For information on advertising with BuildLaw, please click 
here.

http://www.buildingdisputestribunal.co.nz
http://www.buildingdisputestribunal.co.nz
https://www.buildingdisputestribunal.co.nz/resources/buildlaw/article-upload/http://
https://www.buildingdisputestribunal.co.nz/resources/buildlaw/advertise-with-buildlaw/
https://www.buildingdisputestribunal.co.nz/resources/buildlaw/advertise-with-buildlaw/
https://www.linkedin.com/company/building-disputes-tribunal-nz-ltd/mycompany/?viewAsMember=true
https://www.facebook.com/buildingdisputestribunal/


www.buildingdisputestribunal.co.nz 4

BuildLaw in Brief
New Procurement Standards for 
NSW
A NSW Premier’s Memorandum issued on 24 June 
2021 sets out expectations for the procurement 
for large, complex infrastructure projects. It will 
enable sustainable delivery of the infrastructure 
pipeline as set out in the Framework for Establishing 
Effective Project Procurement. The Memorandum 
and Framework have been developed to 
increase participation, competition and 
efficiency in NSW infrastructure procurement. 
These procurement principles were developed 
in collaboration between Infrastructure NSW, 
Treasury, multiple NSW government agencies and 
the Australian Constructors Association. If a project 
wants to depart from a specific procurement 
practice, it has to submit its reasons to the Chief 
Executive or Secretary of the agency for approval. 

The default procurement practices include: 
• Engage contractors early and undertake 

packages prior to the main works to manage 
and minimise risks.

• Size contract packages to facilitate 
competitive bids and use an open-book cost 
approach for high-risk project elements. 

• Allocate risk down to subcontractors where 
practicable.

• Early engagement on proposed contract 
terms and maintain contract consistency and 
simplicity. 

• Recognise the international experience of 
international contractors and key personnel 
with conditions.

• Incentivise innovation and productivity-
enhancing measures.

• Reduce costs and improve timeframes by 
setting realistic tender timetables, conducting 
tender in stages, responding to unacceptable 
tender outcomes, and reviewing tender 
requirements to ensure they serve a genuine 
purpose.

• Avoid duplication of design effort and erosion 
of risk allocation by optimising the State’s role.

• Reduce requirements from tenderers and limit 
the amount of detail required.

• Allocate stakeholder management and 
project communications to the party that is 
best able to manage risk and outcomes

Online Education Tool for 
Homeowners
 
The MBIE Building Performance Team launched 
an online tool for homeowners to see if an 
upcoming project needs a building consent. A 
homeowner can choose from a list of projects 
and answer a few questions to find out the next 
steps. Homeowners can find a range of relevant 
information on the website such as:
• Whether the project qualifies as exempt 

building work.
• Any additional rules and restrictions for the 

project.
• Links to the full project guidance on MBIE’s 

Building Performance website.
• How to comply with the Building Code.
• How to contact the local council to ensure the 

work complies with the District Plan.
• Useful rules and legislation to read through.
• Registered or licensed professionals who can 

provide further guidance. 

Let Your Contractor Fix His 
Defects
 
A recent South Australia Court of Appeal case 
showed that the contractual procedure is 
supreme. In Bedrock Construction and Development 
Pty Ltd v Crea [2021] SASCA 66 the Court reduced 
the damages awarded because the owner 
unreasonably refused the contractor access to 
fix defects. In this case the construction contract 
gave the builder the right and obligation to 
rectify defects within 10 working days before the 
owner could engage a third party to carry out the 
rectification works. The owner failed to provide the 
contractor access to the site for 10 working days, 
so the damages awarded were reduced. Justice 
Doyle observed that, if the terms of the contract 
are applied strictly, the owner might not recover 
any amount from the contractor. However, on the 
evidence, the Court was satisfied that in this case 
it was appropriate to allow damages but at a 
reduced rate. 
 

https://arp.nsw.gov.au/m2021-10-procurement-for-large-complex-infrastructure-projects/
https://www.infrastructure.nsw.gov.au/media/2944/procurement-framework_3-june-21_final.pdf
https://www.infrastructure.nsw.gov.au/media/2944/procurement-framework_3-june-21_final.pdf
https://buildit.govt.nz/
https://acsl.net.au/wp-content/uploads/2021/06/Bedrock-Construction-and-Development-Pty-Ltd-v-Crea-2021-SASCA-66-25-June-2021-.pdf
https://acsl.net.au/wp-content/uploads/2021/06/Bedrock-Construction-and-Development-Pty-Ltd-v-Crea-2021-SASCA-66-25-June-2021-.pdf
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Western Australia’s Security of 
Payment Reform
 
Western Australia’s Building and Construction 
Industry (Security of Payment) Act 2021 received 
Royal Assent on 25 June 2021. The new Act seeks 
to provide better financial protections for WA 
subcontractors to ensure payment is received 
on time and provide more consistency to SOP 
disputes across Australia. The 2021 Act replaces 
the Construction Contracts Act 2004 (WA), but 
contracts entered into before the new Act comes 
into force will still be governed by the 2004 Act 
(note, the new Act will come into force in stages 
over the next 12-18 months).

Some key elements of the 2021 Act include:
• A contractor or subcontractor has a statutory 

right to claim progress payments. 

• A payment schedule regime is introduced with 
set timeframes and specific requirements.

• A minimum rate of interest on late progress 
payments is introduced. 

• Non-government entities must hold retention 
money in a trust. 

• Notice is required before a principal is entitled 
to have recourse to performance security. 
This will allow the contractors to remedy the 
breach.

• “Pay when Paid” prohibitions are extended.
• A notice-based time bar provision may 

be declared ‘unfair’ if compliance with it 
was ‘not reasonably possible’ or ‘would be 
unreasonably onerous’.

• Exemption for fabricating or assembling plant 
has been removed. 

https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_43932.pdf/$FILE/Building%20and%20Construction%20Industry%20(Security%20of%20Payment)%20Act%202021%20-%20%5B00-00-00%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_43932.pdf/$FILE/Building%20and%20Construction%20Industry%20(Security%20of%20Payment)%20Act%202021%20-%20%5B00-00-00%5D.pdf?OpenElement
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Construction Contracts: 
Enforcement of Debts Due 
and Mandatory Alternative 
Dispute Resolution 
Clauses
 
By Melisssa Perkin 

The recent High Court decision in Hellaby Resources Services Limited v 
Body Corporate 197281 [2021] NZHC 554 is of particular interest in the 
construction sector for several key reasons: 

• it is a rare example where a stay of enforcement of summary 
judgment for non-payment of a “debt due” under the 
Construction Contracts Act 2002 (CCA) was granted;  

• it clarifies that the mandatory dispute resolution process set out 
in the NZS 3910:2013 construction contract ceases to apply one 
month after the final payment schedule is issued (unless the 
dispute is referred to adjudication); and 

• a body corporate is not a “consumer” under s11 of the Arbitration 
Act 1996, meaning arbitration clauses will be binding on a body 
corporate. 

Leave to appeal this decision was granted on 29 July 2021. We 
examine the key points from the decision and the reasons why leave 
to appeal was granted. 

Background
 
TBS Remcon Ltd (TBS) and Body Corporate 197281 (Body Corporate) 
entered into a NZS 3910:2013 construction contract to undertake 
weathertightness remediation works.  

As work progressed, new defects were discovered substantially 
enlarging the scope of works.  Construction costs escalated 
accordingly from $8.4m to $35m.

Following Practical Completion, the Body Corporate refused to pay 
the balance of the agreed price on the basis that certain areas of 
work remained defective.

TBS applied for:

• summary judgment against the Body Corporate for payment of 
the balance as a debt due under the CCA. The Body Corporate 
opposed this on grounds it had a substantial counterclaim and 
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had already commenced litigation against 
TBS; and 

• a stay of the counterclaim raised by the Body 
Corporate on the basis that the counterclaim 
for defective works had to be referred to 
arbitration under clause 13.4 of NZS 3910. The 
Body Corporate opposed this on the grounds 
the arbitration clause was unenforceable.

 
Summary judgment and stay of 
enforcement
The Court accepted the scheduled amount was 
a ‘debt due’ under s24 of the CCA and granted 
summary judgment to TBS on this basis.  The fact 
the Body Corporate had a counterclaim was 
irrelevant given s79 of the CCA, which prohibited 
the court from taking into account counterclaims 
“in any proceedings for the recovery of a [debt 
due under the CCA]”. 

Nevertheless, the Court ordered a stay of 
execution of the summary judgment until the 
Body Corporate’s counterclaim had been heard 
because forcing the Body Corporate to pay was 
likely to result in “a substantial miscarriage of 
justice”.  The following factors were relied on in 
exercising that discretion:

• the Court’s “impression” the counterclaims 
were credible;

• the “dramatic cost escalation” for the project;

• there was a real risk that the Body Corporate 
would be unable to pursue the counterclaim 
due to a lack of funds, or if it was able, it would 
be fruitless because TBS had already sold its 
business and was now a shell company; and

• the Body Corporate had a credible 
counterclaim that the remediation work was 
defective.

Dispute process under NZS 
3910
TBS applied for a stay of the counterclaim on the 
basis that the contract contained an arbitration 
agreement.

The Body Corporate opposed being forced to 
arbitrate its counterclaim on two grounds:

• the NZS 3910 Arbitration Clause no longer 
applied; and 

• the Body Corporate was a “consumer” under 
s11 of the Arbitration Act 1996, rendering 
unenforceable any arbitration clause agreed 
before the dispute arose.

Arbitration clause

The Court noted that the Arbitration clause 
(clause 13.2.1 of NZS 3910) expired one month 
after the final payment schedule was issued 
(unless the dispute was referred to adjudication). 
As that time had passed, the clause was 
unenforceable and the Body Corporate was free 
to litigate its counterclaim.

The Court accepted that the NZS 3910 
Arbitration Clause could be re-enlivened by first 
adjudicating the dispute, however unless and 
until that happened “the door to arbitration is 
closed” after the one-month period had expired. 
There was no intention or likelihood of the Body 
Corporate adjudicating here when it had already 
commenced litigation.

“Consumer”

Section 11 of the Arbitration Act 1996 provided 
that an arbitration agreement with a “consumer” 
was unenforceable unless the consumer agreed 
to be bound by it after the dispute had arisen. 

Although it made no difference to the result in this 
case, the Court confirmed that a “consumer” must 
be a natural person for this purpose. Accordingly, 
a body corporate could not rely on s11 to avoid 
the NZS 3910 Arbitration Clause (or any arbitration 
clause).

Leave to Appeal
On 29 July 2021, SRG Global Remediation Services 
(NZ) Ltd (SRG) (previously TBS) was granted leave 
to appeal the decision.

Associate Judge Gardiner gave the following 
reasons for granting leave:

• There was at least an arguable case to 
be made that in staying enforcement of a 
judgment delivered under s79 of the CCA, an 
error of law was made. It could be perceived 
that in exercising its discretion the Court had, 
in the practical sense, given effect to the 
Body Corporate’s counterclaim (which s79 
precluded).   

http://buildingdisputestribunal.co.nz
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• On the arbitration clause issue the law was far from settled, with a “dearth of authority on the 
subject”, and so SRG’s view that the dispute resolution process could be re-enlivened was “capable 
of serious argument”. 

• Both points appealed by SRG were of general and commercial significance, and therefore a public 
interest existed in allowing the appeal to be heard.

Melissa Perkin is an Executive Director at the New Zealand Dispute Resolution Centre. 

She has previously worked as a barrister in general civil, family and criminal litigation, in regulatory work 
and also as the Executive Director of an association of barristers.

ABOUT THE AUTHOR

http://buildingdisputestribunal.co.nz
https://www.buildingdisputestribunal.co.nz/arbitration/
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Cost certainty for 
resolving building 
and construction 
disputes:  
extension to the 
BDT Adjudication 
Low Value Claim 
Scheme
By Belinda Green 
 
One of the main barriers to dispute resolution is 
cost: no one wants to risk spending more than 
the amount they recover. With inflation and 
construction costs always on the rise, BDT is 
extending its Low Value Claim (LVC) Scheme for 
adjudication to ensure that more people can 
take advantage of this cost-effective and cost-
certain process. 
 

Why adjudication?
Statutory adjudication under the Construction 
Contracts Act is the most commonly used 
dispute resolution process in New Zealand for 
resolving building and construction disputes.  

There are a number of reasons that adjudication 
is so popular. It’s fast: most disputes are resolved 
in less than six weeks from the time the process 
is started.  It’s also efficient: you don’t have to 
get the agreement of the other side to start an 
adjudication, and the process is fixed by the 
Act, so you don’t have to waste time agreeing 
the rules that will apply.  The first step in the 
process is to serve a Notice of Adjudication on 
the other party to the dispute. (It’s important 
that the Notice of Adjudiction frames the 
dispute clearly – take a look at our template 
Notice of Adjudication for more guidance). 

Adjudication is also cost effective: while the initial 
costs of filing a court proceeding may be low, there 
are all manner of costs and fees that apply along 
the way. In an adjudication there are no hidden 
costs. Also, don’t forget the legal fees: it’s very 
difficult to run a court case without legal assistance, 
but adjudication can be managed by the parties 
themselves if they wish, taking legal advice only 
when needed at particular points along the way to 
resolution. That said, we would always recommend 
taking independent legal advice if you are 
uncertain about your legal rights or obligations or 
just need a bit of help along the way. By engaging 
in a clear and fixed process, it also makes it easier 
for advocates (both legal and lay) to provide more 
efficient services.  

In all, adjudication is a “fit for purpose” dispute 
resolution scheme, recognising that many building 
and construction disputes are either comparatvely 
“low value” or need immediate resolution to 
enable the project to proceed or a payment claim 
to be dealt with. 

https://www.buildingdisputestribunal.co.nz/adjudication/apply-for-adjudication/
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What is the LVC Scheme?

Adjudication is already cost effective. What the 
LVC Scheme gives you is cost certainty. If your 
dispute qualifies for the Scheme, a fixed fee will be 
charged for the adjudication.
 
That fixed fee covers: 
• The appointment of an experienced 

adjudicator within 24 hours. 
• All time spent by the adjudicator in considering 

the claim and making their determination, and 
any fees or costs they incur in doing so. 

• Access to an assigned BDT Registrar, who 
administers the process and can answer 
questions you may have as to the process 
or point you in the direction of our useful 
resources and templates (many of which are 
available online on our website: https://www.
buildingdisputestribunal.co.nz/adjudication/
guides-and-resources/).  

• Scrutiny of the determination before it is given 
to the parties, to ensure that a quality decision 
with clear directions is issued. 

The adjudicator makes their determination 
based on the documents submitted by the 
parties (including the claim, response, and any 
reply or rejoinder), and the process results in 
a determination that is binding on the parties 
unless or until the dispute is finally determined by 
arbitration or court proceedings (or resolved by 
agreement between the parties).  

BDT’s LVC Scheme has been so successful a 
similar scheme has been adopted in the UK by the 
Construction Industry Council after consultation with 
us. 

To see if you qualify for the LVC Scheme, visit 
https://www.buildingdisputestribunal.co.nz/adjudication/
fees/low-value-claim-scheme/.

What kinds of disputes qualify 
for the LVC Scheme? 

When the LVC Scheme was introduced, a claim 
had to be valued at less than $50,000 including 
GST to qualify. The demand for adjudication 
has grown over 90% in the last 10 years, and 
construction costs have also increased in that 
time.  So as from 16 September 2021 claims for 
a value of under $100,000 now qualify for the 
scheme.  This will ensure that more people can 
take advantage of this cost-effective and cost-
certain process. 

To qualify, your dispute must also involve no 
more than three issues, and the length of the 
documents that you can file to support your claim 
must also be limited. 

Subject to those limitations, any type of dispute 
arising under a construction contract can be 
brought within the fixed fee scheme, whether 
brought on the basis of default liability or on the 
merits, 

Typical merits-based disputes include dispute in 
relation to:
• non-payment for work undertaken;
• contract interpretation – what the parties 

actually agreed;
• scope of work;
• quality of work;
• quality of materials;
• time for completion;
• payment – the value of the work undertaken in 

the absence of express agreement as to price;
• estimates versus actual cost;
• variations – whether certain work is in fact a 

variation to the agreed scope of work and the 
value of that varied work;

• defective work;
• scope and cost of rectification work;
• repudiation/cancellation of the contract; and
• damages for breach of contract.

Our Registrars are available to answer any 
questions you may have, and can point you in the 
right direction if you need additional advice.  

ABOUT THE AUTHOR

Belinda is a solicitor in NZDRC’s KnowHow Team.* 
She has over 16 years’ experience, working in 
both private and government sectors. Belinda 
has joined us from the Parliamentary Counsel 
Office where she drafted commercial legislation, 
and prior to that she practised as a commercial 
property lawyer.

* Building Disputes Tribunal is a part of the NZDRC 
Group. 

https://www.buildingdisputestribunal.co.nz/adjudication/guides-and-resources/
https://www.buildingdisputestribunal.co.nz/adjudication/guides-and-resources/
https://www.buildingdisputestribunal.co.nz/adjudication/guides-and-resources/
https://cic.org.uk/news/article.php?s=2020-02-12-cic-publishes-new-adjudication-procedure
https://www.buildingdisputestribunal.co.nz/adjudication/fees/low-value-claim-scheme/
https://www.buildingdisputestribunal.co.nz/adjudication/fees/low-value-claim-scheme/


13 www.buildingdisputestribunal.co.nz

Australia: Engineers’ 
corner - two recent 
cases provide 
reminder of potential 
liability for engineers 
issuing defective 
certificates
By Leigh Duthie, Aleisa Crepin, Alex Hartmann and 
Jason Schroeder

In brief
 
Professional engineers are often required to provide 
certificates in the course of their work under certain 
statutes and contracts. Certifying engineers must be 
aware of the statutory and contractual context in 
which they give certifications in order to avoid the 
certifications creating additional exposure or putting 
their registration at risk. The recent cases of Actron 
(Qld) and Mistrina (NSW) remind practising engineers 
and their employers of the risks and potential liability 
associated with issuing defective certificates.

In addition, as demonstrated in the Mistrina case, third 
parties to which a certificate is not directly issued can 
make a claim in misleading and deceptive conduct 
against the certifying entity, even if they are not aware 
of it nor directly rely on it. This creates a risk potential 
liability to third parties that are not privy to a contract 
with the certifying entity.

Recommended actions
Engineers and in-house counsel at firms providing 
certificates should manage the risks associated with 
certificates by providing training and guidance to those 
engineers responsible for issuing certificates. For best 
practice, it is recommended that certifying engineers 
should do the following when issuing certificates:

1 For more information regarding supervision see Practice Note 4.5 (1A) - Direct Supervision, Board of 
Professional Engineers of Queensland.

• clearly identify themselves, their registration number 
and qualifications delineate which aspects of the 
design they are certifying and which aspects (if any) 
are certified by others 

• identify the reference code or standards with which 
the design complies (these references should be 
limited to the minimum required by the statute or 
contract, so as to not unnecessarily expand the 
scope of liability) 

• state any limitations or qualification to the 
certification or underlying data upon which the 
certification is based (note that some limitations or 
qualifications may not be sufficient to discharge a 
registered engineer’s obligations and duties) 

When making certifications, a registered 
engineer should also:

• satisfy him or herself that the design complies with 
all of the reference codes or    standards represented 
in the certificate and take a holistic responsibility 
for the aspects of the overall project within the 
engineer’s expertise 

• ensure that any work completed by engineers 
which he or she supervises is within the registered 
engineer’s expertise, accurate and compliant with 
all of the  reference codes or standards1 

• complete all on-site inspections him or herself or 
ensure that the person to which they delegate the 
inspections is competent to complete them and will 
put the registered engineer in a position to satisfy 
him or herself that the delegated inspection is 
adequate for the purpose of the certification

In more detail 

This alert summarises two case examples of 
defective certifications and their associated 
liability. Firstly, the Actron case from the 
Queensland Court of Appeal provides an 
example of a Registered Professional Engineer 
of Queensland’s (RPEQ) defective certificate, 
required by statute, associated with a concrete 
slab in a warehouse. The defective certificate 
gave rise to liability under misleading and 
deceptive conduct for the loss associated with 
its rectification for both the engineer’s firm and 
the engineer in a personal capacity. Second, the 
Mistrina case from the New South Wales Court of 
Appeal involves a defective certificate, required 
under a building contract, associated with the raft 

http://www.bakermckenzie.com/
https://insightplus.bakermckenzie.com/bm/Home
http://www.bakermckenzie.com/
https://insightplus.bakermckenzie.com/bm/Home
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slab design for the building. The engineering firm 
was found liable for the  owner’s loss associated 
with the bank exercising its rights under the 
security documents. Notably, the owner was not 
privy to a contract with the certifying engineer and 
was not aware that the certificates even existed 
at the relevant time.

Actron Investments Queensland 
Pty Limited v DEQ Consulting Pty 
Ltd [2018] QCA 147

DEQ Consulting Pty Ltd (DEQ) was contracted to 
prepare preliminary drawings for an industrial warehouse 
which included a concrete slab on ground, and to 
perform other structural and civil engineering works and 
inspections during construction. Mr Henry, a director at 
DEQ and a RPEQ, performed the relevant work under 
the contract, including the engineering design. He 
also issued “Form 15 Compliance Certificate - Design” 
certifying that the items described in the form (including 
the floating slab) “will comply with the Standard Building 
Regulation” (which relevantly included AS3600) and 
after the construction was complete, issued “Form 16 
Compliance Certificate - Construction” certifying that 
the specified components (including the floating 
slab) had been built generally in accordance with 
the development approval, DEQ’s drawings and the 

Standard Building Regulation. Since these forms 
involved the certification of the concrete slab, the 
Building Act 1975 (Qld) and the Building Regulation 2006 
required that a RPEQ make the certifications.

After construction was complete, the purchaser 
installed pallet racking in the warehouse   on the floating 
concrete slab floor and used the warehouse for storing 
air conditioning units and parts. Subsequently, the 
concrete slab began to subside and eventually the 
purchaser could no longer use forklifts on the concrete 
floor. The cause of the subsidence was found to be the 
shrinking and swelling of underlying marine clays. The 
purchaser rectified the concrete slab at a cost in excess 
of AUD 1 million.

The Queensland Court of Appeal (QCA) held that 
the design did not comply with the relevant building 
regulations, namely AS3600 which required that the 
foundation “shall  be investigated and suitably modified, 
where necessary, to ensure that the sustained and 
any intermittent service loads, can be resisted by the 
slab without undue differential or uniform settlement.” 
The QCA held that the settlement was “undue” since 
the building could no longer function as an industrial 
warehouse under normally expected loading during 
the design life.

It was not enough that DEQ presented the client with 
the pros and cons of different foundation design 
options and let them determine whether the expected 
settlement associated with each design was “undue” 
for their purposes. The CA stated that the engineer 

http://www.fdrc.co.nz
http://www.bakermckenzie.com/
https://insightplus.bakermckenzie.com/bm/Home
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is required to exercise their professional skill and 
judgement and should not delegate decision-making 
of this nature to a client. An engineer should not allow 
the client’s budgetary concerns to dictate a design 
that would undermine the structural integrity of a 
building and is not compliant with the Standard Building 
Regulation. The   CA emphasised that the regulatory 
regime is in place not only to protect the client but   also 
the public including successive owners.

The CA held that DEQ and Mr Henry as a “person 
involved in a contravention” engaged in misleading and 
deceptive conduct by issuing Form 15 and 16. By issuing 
the Forms, DEQ and Mr Henry represented that the 
slab conformed with the Standard Building Regulation, 
which it did not since the settlement was found to 
be “undue” and inconsistent with the requirements of 
AS3600. Various parties relied on the certificate and 
Actron incurred significant loss. Both DEQ and Mr Henry 
in his personal capacity were held liable for Actron’s 
loss.
 
 
Mistrina Pty Ltd v Australian 
Consulting Engineers Pty Ltd 
[2020] NSWCA 223

 

Mistrina contracted Jabbcorp to construct a mixed-use 
development on a property in Brighton-Le-Sands, New 
South Wales. The development was funded by a facility 
between Mistrina and Bankwest for AUD 7,205,000. The 
design of the building included a raft slab (rather than 
piles) which was certified by a structural engineer, Dr 
Anthony Hasham, from the firm Australian Consulting 
Engineers (ACE). After a complaint from the owner of an 
adjacent apartment (who was coincidentally qualified 
as a structural engineer), the raft slab was found to be 
non-compliant and to pose a risk to the neighbouring 
property by unacceptably transferring lateral loads. 
Mistrina issued a Stop Work Order to Jabbcorp and 
Bankwest subsequently exercised its rights under the 
security documents to sell both the partially complete 
development and another property securing the 
loan.

The contract between Jabbcorp and ACE required 
provision of a certificate that the building, including the 
raft slab, complied with the Building Code of Australia 
and the relevant Australian standards. The NSW Court 
of Appeal held that the certificate was defective since 
the design of the raft slab did not, in fact, comply. It 
held that ACE, in making the certification which was 
relied upon by Jabbcorp, had made a misleading and 
deceptive representation and was liable for Mistrina’s 
consequent loss of opportunity and loss of the property 
used as security for AUD 2,265,556 and AUD 1,105,000, 
respectively.

It is notable that Mistrina, the owner, was not privy to 
the contract with ACE. In addition, Mistrina was not 

http://www.bakermckenzie.com/
http://www.bakermckenzie.com/
https://insightplus.bakermckenzie.com/bm/Home
http://www.fdrc.co.nz


www.buildingdisputestribunal.co.nz 16

aware that the contract between Jabbcorp and ACE 
required ACE to provide certificates, nor aware that 
the certificates even existed at the relevant time. 
Despite this, Mistrina was able to establish a misleading 
and deceptive conduct claim by arguing that its loss 
was a consequence of Jabbcorp’s reliance on the 
certifications, rather than Mistrina’s own reliance. This 
principle of third-party reliance has been accepted 
in other cases, including Hampic v Adams in the 
New South Wales   Court of Appeal, which involved 
a misleading and deceptive claim by a worker who 
developed a skin condition from the use of a cleaning 
product.2 In Hampic, the employer purchased the 
cleaning product in bulk and distributed it to workers 
in containers without the original label. Despite 
never seeing the original label, which was held to be 
inadequate, the worker maintained its claim based on 
the employer’s reliance on the original label, rather than 
the worker’s own reliance.

 

2 See for example Jansen-Cilag Pty Ltd v Pfizer Pty Ltd (1992) 37 FCR 526, 529; Hampic Pty Ltd v Adams [1999] 
NSWCA 455, [35]; Elias v Alloha Formwork & Construction Pty Ltd [2017] NSWSC 1546, [44].

Conclusion
 
The two cases above make clear that engineers 
must take care when making certifications in the 
course of providing professional engineering services 
in order to reduce the risk of liability to parties that 
directly and indirectly rely on those certificates. Certifying 
engineers should consider the recommendations listed in 
the “recommended actions” section at the beginning of 
this alert.

Further, as seen by the quantum of damages awarded 
in the two cases, the potential liability associated with 
defective certificates has the potential to be many 
times greater than the fees earned from certifying 
services. In addition to adopting best practice with 
regards to issuing certificates, companies providing 
certifications should  also review the terms of their 
professional indemnity insurance to ensure they 
are covered for claims associated with defective 
certificates.
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New South Wales Court of 
Appeal decision reminds 
parties that time bars are not 
enforceable where it would be 
unconscionable to do so

The facts

In the case of Valmont Interiors Pty Ltd v Giorgio 
Armani Australia Pty Ltd (No.2),1 Valmont Interiors 
Pty Ltd (Valmont) entered into a contract with 
Giorgio Armani Australia Pty Ltd (GA) for Valmont 
to provide fit-out and construction works to a GA 
retail store at Sydney airport. The contract stated 
that GA would provide the joinery for the fit-out 
via a third party supplier, Sun Bright. Sun Bright 
could not supply the items in the specified time 
frame. GA directed Valmont to provide the joinery 
items instead. GA did not make this direction as a 
formal variation under the contractual variation 
provisions in the contract. Upon supplying the 
joinery items, GA refused to pay Valmont for the 
additional works as GA claimed that Valmont 
had failed to provide a notice of variation in 
accordance with the terms of the contract 
(clause 15). GA argued that Valmont’s failure 
to do so meant that Valmont had waived any 
entitlement to claim additional monies from GA. 

Valmont argued that GA was estopped from 
relying upon clause 15 because GA itself had 
not followed the agreed variation procedure 
in instructing Valmont to provide the joinery 

1  Valmont Interiors Pty Ltd v Giorgio Armani Australia Pty Ltd (No.2) [2021] NSWCA 93.

items. There had also been a history of what 
Valmont claimed were documented variations 
to the contract which were not made by GA in 
accordance with the relevant variation terms of 
the contract. Valmont argued that given GA’s 
conduct relating to these variations (including 
variations to works relating to the façade of 
the store), it had been led to believe that GA’s 
formal approval was not required because such 
variations had not been directed in accordance 
with clause 15.

Valmont issued proceedings to recover the costs 
of supplying the joinery and additional items. 

At first instance
The District Court held that GA was estopped from 
relying on the waiver and release provisions in the 
contract for costs incurred by Valmont prior to 11 
April 2016. The Judge found that GA’s conduct 
had led Valmont to believe that non-compliance 
with clause 15 was permitted and that it would 
be unjust to allow GA to retrospectively rely upon 
the terms of clause 15. 11 April 2016 was the date 
on which GA asserted to Valmont via email that it 
believed there were no variations on the project, 
thus making it clear that it relied on the variation 
notice requirements in the contract. Given this 
notice, the Judge held that this was a critical date 
as it served to confirm GA’s reliance on the notice 
requirements. The majority of the works relating 
to the joinery all post-dated the 11 April 2016 
email and therefore Valmont’s claim in respect of 
the joinery was rejected. Valmont subsequently 
appealed. 

Case in Brief
Falling out of fashion: estoppel prevents 
operation of time bar
By Hannah Aziz
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On appeal
The Court of Appeal took a different view and 
held that the estoppel continued in respect of 
the joinery after 11 April 2016. The Court noted 
that GA had insisted on supplying the joinery itself 
but had actually failed to do so. As Valmont had 
been instructed to supply the joinery by GA when 
GA could not supply it, and in the absence of any 
clear indication from GA otherwise, Valmont’s 
understanding that it was entitled to be paid 
for that work was correct. GA’s email of 11 April 
2016 failed to give any clear indication to depart 
from such an understanding, nor did any other 
correspondence it had exchanged with Valmont. 

The Court also emphasised the need for notice 
of an intended departure from an assumption 
as to a state of affairs to be given within a 
reasonable time. In this instance, the assumption 
held by Valmont was that the contractual notice 
provisions would not be relied upon given GA’s 
previous conduct in requesting and directing 
variations during the performance of the works. 

The Court also held that notice of an intended 
departure from the contract is not effective (and 
therefore estoppel cannot be displaced) if it is 
given after the the time in which the relevant 
party would have been required to give notice 
under the contract. This is because the party 
would have already suffered detriment as it would 
no longer be in a position to comply with the 
necessary contractual provisions. On this basis, 
even if GA’s email of 11 April 2016 had been 
sufficiently clear, it would still be estopped from 
relying upon the time bar provision at clause 15.

Key takeaways
This case serves as a reminder to parties of 
some of the scenarios which could prevent 
the operation of a time bar when an estoppel 
argument is raised. In this case, the conduct of 
the parties in accepting a course of behaviour to 
conduct additional works outside the contractual 
variation norms, prevented GA from attempting to 
retrospectively rely upon such terms. 

Time bars are therefore not always enforceable in 
circumstances where it would be unconscionable 
to do so. A promise to pay could also be seen as 
a direction to carry out work, in circumstances 
where such work requests clearly fall outside 
the scope of the agreed contract. The party 
giving the direction must ensure that the party 
undertaking the work is clear that it does not 

assume it will be paid for carrying out any works 
outside of the scope of the contract. 

During construction, directions and variations are 
not always agreed formally in accordance with 
the prescribed clauses in the contract. However, it 
remains vital that parties do record their intentions 
clearly in any exchange of communication, and 
that such communication is preserved in the event 
that this type of scenario arises. 

Hannah is a commercial litigation solicitor 
by background and qualified in England 
and Wales. Hannah has experience advising 
clients across various sectors including energy, 
banking and retail and she also has experience 
in regulatory matters and IP litigation. Prior to 
moving to New Zealand, Hannah worked in 
house for a European insurer. She now works as 
a Knowledge Manager in NZDRC’s Knowledge 
Management Team.
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Eco World – Ballymore Embassy 
Gardens Company Limited v 
Dobler UK Limited 

Eco World engaged Dobler to carry out the 
design, supply and installation of façade and 
glazing works for a residential development 
in Nine Elms, London. Dobler were engaged 
on three parts of the development: Block A, 
comprising high value residential apartments and 
Blocks B and C, comprising affordable housing 
units. The contractual date for completion was 
30 April 2018. On 15 June 2018, Eco World took 
over Blocks B and C. On 20        December 2018 all 
of Dobler’s works were certified as achieving 
practical completion.

Following practical completion, a dispute arose 
as to the level of liquidated damages Eco World 
were entitled to for Dobler’s delay. After an initial 
grace period after the Date for Completion, the 
contract provided for a single weekly sum as 
follows: 

“Liquidated damages will apply thereafter at the 
rate of £25,000 per week (or pro rata for part of 
a week) up to an aggregate maximum of 7% of 
the final Trade Contract Sum…”

The contract also contained equivalent provisions 
to those contained in the JCT suite of contracts 
which required Eco World to notify that it required 
Dobler to pay liquidated damages at the rate 
stated in the contract “or lesser rate stated in the 
notice”.

Following a number of adjudications Eco World 
commenced Part 8 proceedings in the TCC 
seeking declarations as to (1) the validity and/

or enforceability of liquidated damages in 
circumstances where Eco World had taken 
possession of Blocks B and C and there was no 
mechanism for a proportionate reduction in the 
amount of the damages, and (2) if the clause 
was void, whether it nonetheless imposed a cap 
on the level of general damages Eco World were 
entitled to claim for delay.

 
Did partial possession make 
the liquidated damages clause 
unenforceable?

The TCC determined that the liquidated damages 
provision was valid and enforceable. Whilst 
the provision did not     provide for a reduction in 
liquidated damages on partial possession, there 
was no uncertainty as to the amounts payable. 
The full amount of liquidated damages was 
payable for each week of delay regardless of 
any partial possession taken by Eco World.

The court then considered whether such a 
clause offended the rule against penalties laid 
down most recently by the Supreme Court in the 
Makdessi case. That required the court to consider 
whether the clause was “extravagant, exorbitant 
or unconscionable” and whether it was “out of all 
proportion to” to Eco World’s legitimate interest 
in securing timely completion of the Works. 
Applying this test, the court determined that the 
provision did not amount to a penalty for the 
following reasons:

• The clause was negotiated by commercial 
parties and their lawyers and enabled each 
party to better manage the risk of delay in the 
completion of the project.

Liquidated damages and partial 
possession
By Emma Hutchinson, Matthew Taylor and Jeremie Witt

A recent TCC decision has enforced a liquidated damages clause which did not allow for a 
proportionate reduction in liquidated damages following partial possession of completed sections of 
a development. The court rejected arguments that the clause was a penalty relying on principles 
established by the Supreme Court in the recent Makdessi case. The court also considered a number 
of alternative arguments of general interest, including whether the employer had an obligation 
to consider levying a reduced amount of liquidated damages and whether an otherwise invalid 
liquidated damages clause could nevertheless operate as a cap on liability.



www.buildingdisputestribunal.co.nz 20

• Eco World had an interest in enforcing 
completion of the works as a whole by the 
contractual completion date as late completion 
would have an adverse impact on the rest 
of the project by delaying following trades, 
exposing Eco World to liability and put at risk 
prospective sales of the apartments. 

• Alternative quantification of Eco World’s 
damages would be difficult, particularly following 
partial possession. Different combinations of 
partially incomplete blocks could result in a wide 
range of loss scenarios. Stipulating a single rate 
for all scenarios avoided these complexities. 

• No evidence had been submitted to suggest 
that the level of liquidated damages agreed was 
unreasonable or         disproportionate to the likely 
losses in the event of late completion to any one or 
more of the blocks. 

Did Eco World have an obligation 
to reduce the rate of liquidated 
damages?

Dobler also contended there was a contractual 
mechanism for reducing the level of liquidated 
damages payable. They relied on the standard 
JCT wording noted above, which allowed Eco 
World to stipulate a “lesser rate” of liquidated 
damages. Dobler claimed this language conferred 
a discretion on Eco World as to the amount of 
liquidated damages to be levied and that this 
discretion was required to be exercised reasonably 
and not in a capricious or irrational manner. It 
claimed that Eco World could not reasonably 
insist on the full amount of liquidated damages 
in circumstances where it had taken partial 
possession of Blocks B and C.

The court rejected these contentions, finding that 
the ability of Eco World to levy a reduced amount 
of liquidated     damages was an absolute contractual 
right, not one conferring a discretion with implied 
limitations.

Did the liquidated damages clause 
set a cap on liability even if penal?

Dobler also argued that if the liquidated damages 
clause was found to be penal/unenforceable then 
general damages should be capped at the level 
of liquidated damages otherwise payable. The 
court agreed. Despite Makdessi providing support 
for the view that general damages should not be 
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limited to the amount of any penalty found to be 
unenforceable, the court considered the clause 
in this case had two parts; firstly containing a 
weekly rate for liquidated damages but also 
stipulating an overall cap on liability for delay. 
Were the rate of liquidated damages to be struck 
down due to the rule against penalties, the overall 
cap on liability could nonetheless be given    effect 
to. 

Conclusions and implications

This decision provides an interesting insight into 
how the court’s approach to penalty arguments 
has changed in light of the Makdessi decision. 
Dobler had relied on extracts from leading 
construction texts Keating and Hudson expressing 
the view that the absence of a mechanism 
for reducing liquidated damages on account 
of partial possession would clause a claim for 
liquidated damages to fail. However, the court’s 
analysis shows there are good reasons why a 
single liquidated damages sum might be agreed 
despite (and precisely because of) the prospect 
of many different partial possession scenarios. It 
was not sufficient for Dobler simply to show that 
the same amount liquidated damages would be 
payable in partial possession scenarios where Eco 
World’s loss would be much lower than without 
partial possession. Dobler needed to go further 
and show that the liquidated damages agreed 

on were out of all proportion to Eco World’s 
legitimate interest in securing timely completion 
of the works.

Given the greater breadth of this new test, it 
is surprising that Dobler did not seek to lead 
evidence as to the actual losses Eco World 
would suffer in particular scenarios nor as to the 
likelihood of partial possession when the contract 
was entered into. Had it been favourable, 
such evidence may have lent greater weight 
to Dobler’s arguments, although it is plain from 
the judgment that such evidence would need 
to have been sufficiently strong to characterise 
the liquidated damages agreed upon as being 
“extravagant, exorbitant or unconscionable”.

Other similar cases dealing with the enforceability 
of liquidated damages provisions in partial 
possession scenarios have been decided 
differently, because the drafting of the 
relevant provisions were void for uncertainty. 
This reiterates the importance of clearly and 
unequivocally reflecting the parties’ intentions 
when drafting. If the contract allows for partial 
possession and the parties intend for liquidated 
damages to be reduced accordingly, the 
contract must state that. It must also be clear 
what the relevant reduction will be and/or 
provide a mechanism for determining that 
reduction.

1 

1 Eco World – Ballymore Embassy Gardens Company Limited v Dobler UK Limited [2021] EWHC 2207 (TCC).

2 Cavendish Square Holding BV (Appellant) v Talal El Makdessi (Respondent) [2015] UKSC 67.
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Dispute resolution forums around the world 
have had to adapt to operating through the 
emergence of COVID-19, and the resulting 
lockdowns. This article considers three of the 
most common dispute resolution forums used by 
parties to a construction dispute and how they 
have adapted to the uncertainties as a result of 
COVID-19. 

 
Court

In New Zealand, a Four-Stage Alert Level System 

was established by the Government on 21 March 
2020 (Alert Levels). The legal framework for the 
Alert Levels was originally found in a series of 
orders made under the COVID-19 Public Health 
Response Act 2020.1 The New Zealand courts are 
designated as an “essential service” which are 
defined as those that are essential to the provision 
of the necessities of life and those businesses that 
support them.2 

On 9 April 2020,3 the High Court (COVID-19 
Preparedness) Amendment Rules 2020 came into 
force (HC Covid Act) which introduced several 
temporary amendments to the High Court Rules 
2016, including granting the judges the power to 
direct that participation in a hearing (including 

1  While the original orders have been revoked, the current Alert Level Requirements are set out in the COVID-19 
Public Health Response (Alert Level Requirements) Order (No 6) 2021. The legality of aspects of the New Zealand 
Government’s Alert Level measures was challenged in Borrowdale v Director-General of Health [2020] NZHC 2090. 
It was held that the measures imposed on New Zealanders by way of the statements for the nine days between 26 
March 2020 and 3 April 2020 were unlawful. We note that this decision has been appealed to the Court of Appeal and 
the decision has been reserved. 
2  As set out in the Appendix to the order dated 24 March 2020 made pursuant to section 70(1)(m) of the Health Act 
1956.   
3  Three weeks after the Level 4 lockdown was imposed. 

trial, interlocutory hearings or case management 
conferences) be held by telephone or by audio-
visual link (Rule 3.4A(1)).  

In practice, there are a finite number of telephone 
lines and audio-visual links which limits the number 
of hearings that can be conducted remotely at 
any one time. The successful use of technology 
to conduct a hearing is also dependent on the 
user being “technologically literate” insofar as a 
practitioner, judge and any witnesses can access 
the audio-visual link and use video cameras on 
laptops. In an attempt to minimise disruption 
during the national levels 3 and 4 lockdowns in 
March to May 2020, court staff held “test runs” 
whereby all legal representatives involved in the 
case were asked to access the audio-visual link 
at an agreed time prior to the hearing. The aim 
of this exercise was, to identify any technology / 
access issues in order that these could be ironed 
out prior to a significant hearing with the judge / 
judges.

While the COVID-19 pandemic resulted in an 
increase in using technology to facilitate hearings 
during the lockdowns, it remains to be seen how 
technology will impact the conduct of litigation 
in the longer-term. Travel to New Zealand remains 
heavily restricted (at the date of this article, a 
bubble with Australia and the Cook Islands has 

Construction dispute resolution in 
uncertain times
 
By Christine Gordon and Emily Woods
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been established, albeit that the bubble has 
been closed more than it has been operational 
due to outbreaks of Delta in New Zealand and 
Australia) accordingly offshore expert witnesses 
will often need to join hearings by way of audio 
visual link, resulting in a saving on travel and 
accommodation costs for a commercial party. 
In terms of access to court for members of the 
public, rather than attend in-person and sit in the 
public gallery in a court room, a person can be 
granted access to an audio-visual link, with leave 
of the court and/or agreement by the parties, to 
observe a hearing.  

Arbitration 
In many of the leading forms of construction 
contracts, arbitration is often the default process 
for the resolution of disputes.4  The arbitration 
process has some similarities with litigation but the 
key difference is that the arbitration process is 
confidential, which is attractive to parties wishing 
to resolve disputes privately and avoid opening 
the floodgates to a large number of claims 
against them in the event of an unfavourable 
award (as opposed to a court judgment which is 
public).  
 
In New Zealand, the default position is that 
arbitration is governed by the Arbitration Act 
1996.  Parties to an arbitration can agree certain 
rules such as whether formal claim documents 
are required and the timing of interlocutory steps.5 
Depending on the nature and complexity of the 
dispute, the costs of arbitration can be similar to 
those associated with litigation. However, parties 
in an arbitration are required to pay the cost of 
facilities and other costs such as stenographers (as 
opposed to a hearing fee for litigation).  

In arbitration, the parties have the ability to agree 
on the appointment of the arbitration panel. 
Therefore, the parties have the ability to appoint 
arbitrators with specialised knowledge relating to 
the subject matter of the dispute (as opposed to a 
judge who has been assigned to the dispute).  In 
 
4  For example, arbitration is the default dispute resolution forum in the NZS suite and the FIDIC 2017 suite of standard 
form contracts.  
5  Parties can agree to modify the rules for an arbitration outside the minimum mandatory requirements set out in 
Schedule 1 (and in some instances, Schedule 2) of the Arbitration Act 1996.  
6  For example, in NZS3910:2013, clause 13.4.3 provides that if the parties cannot agree upon the arbitrator, the arbi-
trator shall be nominated by the “Person” identified in the Special Conditions and the provisions of the Arbitration Act 
shall apply. 
7  The rules of the New Zealand Dispute Resolution Centre and the Building Disputes Tribunal provide for the use of 
remote technology for both directions conferences and hearings. 
8  For example, NZS3910:2013 provides (at clause 13.3).  
9  K. Saville-Smith and R. Fraser Alternative Dispute Resolution: General Civil Cases (Ministry of Justice, June 2004) at 

the event that the parties cannot agree between 
them on the appointment of an arbitrator / the 
composition of the arbitral tribunal, the major 
standard forms make provision for the parties to 
refer the decision to an independent body, 6 such 
as the New Zealand Dispute Resolution Centre or 
the Building Disputes Tribunal. 

The flexibility of the arbitration process means 
that parties can take steps to minimise the 
unpredictability of lockdowns due to COVID-19. 
As lockdowns remain a possibility in the current 
climate, it would be prudent for parties to include 
a clause in an arbitration agreement to provide 
for virtual or semi-virtual hearings to be held in 
the event of a change in Alert Levels.7 When 
considering the appointment of an arbitrator, 
parties should confirm whether the proposed 
arbitrator can facilitate an online arbitration. 

The increased use of technology to conduct 
arbitrations remotely could result in reduced 
costs of arbitration such as the cost of hiring a 
facility for the arbitration, travel costs for parties 
and/or the arbitral panel, expert witnesses, and 
legal representatives. This could be attractive 
to corporates with a focus on sustainability as 
the increased use of technology could have 
the attractive by-product of reducing carbon 
emissions.  

Mediation 

Most standard form construction contracts 
contain an option for parties to agree to attend 
mediation in the event of a dispute between 
them.8 Unlike litigation and arbitration, mediation is 
a voluntary process facilitated by an independent 
third-party, appointed by the parties and it is 
without prejudice (i.e. the process is “off the 
record”). In New Zealand, the courts expect 
most commercial litigants to attend some form of 
alternative dispute resolution in the course of the 
case management process.9
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In the event the parties fail to appoint a mediator, 
construction contracts will often include a clause 
stating either party can refer the dispute to 
arbitration.10  In terms of cost, parties are required 
to pay the mediator’s fees, the cost of the venue 
(assuming it is not hosted at one of the parties’ 
solicitors’ offices), together with their own legal 
and expert costs. 

Mediation is one of the fastest, cheapest and 
most flexible methods of resolving disputes in the 
construction industry. A 2015 survey of commercial 
mediations in New Zealand reported a settlement 
rate of at least 70%.11 However, not all disputes will 
be suitable for mediation and not all parties will 
agree to mediate. 

Key points 

There are several key points that commercial 
parties should be aware of when in respect of 
dispute resolution and achieving a greater level of 
certainty in 2021 and beyond: 

• The emergence of COVID-19 has accelerated 
the use of technology by the courts to 
facilitate hearings remotely, which may ease 
the financial and logistical challenges of 
traditional in-person proceedings.  While the 
COVID-19 pandemic has resulted in the Court 
adapting to the use of technology, it remains 
to be seen how the Court will continue to 
use technology to facilitate hearings in the 
absence of a Level 3 or Level 4 lockdown.  

• It is likely that we will see more parties including 
a clause in an arbitration agreement to 
provide for virtual or semi-virtual hearings to 
be held in the event of a change in Alert 
Levels.  This may also help to reduce the cost 
of arbitration and reduce carbon emissions, 
which is becoming increasingly important.   

• The use of online platforms to facilitate a 
Mediation, or to allow for expert witnesses 
to join an in-person mediation via an online 
platform, could result in cost savings for 
commercial parties. However, there are 
benefits to holding in-person mediations, 
where possible. 

10  For example, clause 13.3.5 of NZS3910:2013.  
11  Morris and Schroder, LEADR/Victoria University “Commercial Mediation in New Zealand Project Report” (June 
2015) at 10. 
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Five trends as 
construction 
begins towards 
carbon neutrality
 
By Tom Bennett and Ed McGimpsey 

As we press towards carbon neutrality, 
currently targeted for  2050, there are five 
trends emerging in engineering, procurement 
and construction contracts in New Zealand 
and around the world. These trends affect all 
project participants - funders, project sponsors, 
developers/principals, contractors and others 
in the project supply chain.

1. Consenting to become 
increasingly challenging 

We expect that projects will be subject to 
more legal challenge on environmental 
and sustainability grounds. We see this 
trend emerging overseas, for example in 
the United Kingdom through the challenge 
to the proposed expansion of Heathrow 
Airport - on the grounds that it is inconsistent 
with the United Kingdom’s climate targets. 
We are also beginning to see this happen 
domestically through the Lawyers for Climate 
Action’s challenge to the Auckland Regional 
Land Transport Plan on similar grounds. While 
we expect these challenges to be, at least 
initially, confined to the project consenting 
phase, as the climate situation worsens, 
there seems a real prospect that projects 
may remain subject to the threat of ongoing 
challenge.

In a contractual context, developers, 
contractors, and other members of the project 
supply chain will need to be alive to these 
risks and, we suggest, deal with them in their 
project documentation. The fundamental 
question is who is ‘on-risk’ for the time and 
cost consequences of delays relating to such 
challenges.

2. Extension of performance 
warranties and guarantees

We envisage funders, project sponsors and 
developers/principals requiring contractor 
warranties and guarantees extending beyond 
conventional performance and ‘design-life’ 
requirements, like defect-free operation, to 
include operational compliance with  carbon 
neutral requirements. The practical effect 
of these requirements is likely to markedly 
increase the potential liability of contractors 
and designers – a risk that they will, without 
doubt, price into their tender response. Like 
any emerging regulatory requirement, this 
will likely result in a more complex and refined 
contractual treatment of liability allocation 
to failure to comply with environmental 
regulatory requirements together with variation 
mechanisms to respond appropriately to 
changes in law and client requirements during 
the design and construction stages.

On a similar, but more practical, point, we 
expect to see developers/principals placing 
more emphasis on buildings designed and 
developed in a way that supports multiple 
long-term tenancy options. This recognises 
that the construction of a new building has 
a significant carbon footprint and seeks to 
mitigate that footprint by optimising the longer-
term use of the building. As a result, we expect 
to see developers/principals requiring, as 
part of their request for proposal process, 
that buildings be designed with ease of 
adaptability or retrofit in mind.

3. Requirements of funders, 
project sponsors and 
developers

 
Funders, sponsors and developers are already 
under ever-increasing public and regulatory 
scrutiny in relation to setting, and delivering 
against, environmental and sustainability 
requirements for projects. In addition, as 
part of their wider environmental, social 
and corporate governance objectives, 
public sector organisations and businesses 
(particularly listed companies) are increasingly 
setting their own targets. These requirements 
and targets will relate not only to the 
completed project but also to materials and 
methodologies used during construction, 
which must be then passed-down the project 

https://www.buddlefindlay.com/people/tom-bennett/
https://www.buddlefindlay.com/people/ed-mcgimpsey/
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supply chain by funders, sponsors and 
developers.

Contractually, this will be achieved through 
the conventional mechanisms of design 
consultancy agreements and construction 
contracts. We also expect a role for 
‘third party agreement’ provisions under 
which, for example, certain sustainability 
requirements of a funder, sponsor or 
developer are passed down to the 
main contractor, with the expectation 
that the main contractor will comply 
with these requirements as if they were 
a primary contractual counterparty. It is 
a natural extension that the contractors, 
and their subcontractors and suppliers, will 
be evaluated against a client’s carbon-
neutral requirements and targets as part of 
competitive tender processes.

At a practical level, we are already seeing 
innovation with construction materials and 
methods, such as:

• Processes such as off-site construction

• Emerging materials such as mass 
timber and carbon capture concrete 
and energy capture and storage tools, 
such as solar panelling or batteries

• Incentivisation of more efficient 
use of plant and machinery and 
transition from diesel fuelled plant and 
machinery 

• Prioritisation of locally sourced 
equipment and labour

• Improved logistics and planning to 
minimise site deliveries  

• Undertakings to formally offset of carbon 
emissions.

We are also aware of overseas funders and 
project sponsors using financial incentives for 
developers to deliver projects within certain 
pre-determined sustainability targets – for 
example, through a reduction in the cost of 
borrowing for the developer/principal.

4. Additional relief for extreme 
weather events

Similar to what has occurred recently with 
Covid-19 related matters, we expect that 
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contracts will become more sophisticated in allocating risk for 
extreme weather events – given the frequency of extreme 
weather events is predicted to rise dramatically. We doubt that 
it will be a realistic ‘solution’ for clients to simply allocate the risk 
to the contractor and expect the contractor to price or insure 
against the risk.

5. Widening of ‘applicable law’ and 
provisions to explicitly respond to 
environmental and sustainability 
concerns

 
The increased focus on environmental and sustainability requirements 
and targets is likely to result in contractual performance frameworks 
customised to incentivising compliance and innovation in this area 
– as has occurred with workplace health and safety. Financial 
incentives and abatements could provide a basis for this contractual 
framework.

On this same point, we expect tendering developers/principals, 
contractors and other members of the project supply chain to 
have to demonstrate, at a granular level and as part of their 
tender response, that they are familiar with the applicable 
environmental and sustainability-based legislation.

ABOUT THE AUTHORS

Tom Bennett
 Partner

Auckland 

Ed McGimpsey 
Senior Associated

Auckland 



www.buildingdisputestribunal.co.nz 30

Apportionment for contributory 
negligence allows a court to 
share the responsibility between 
parties in circumstances where 
the test for causation and 
remoteness of damage justifies 
it. It doesn’t mean a respondent 
will not be held liable for 
negligence, but it can affect the 
amount of damages awarded 
to a claimant, as Roberts v Jules 
Consultancy Limited (in liq) 
[2021] NZCA 303 has shown. 
 
Introduction 
 
In Roberts v Jules Consultancy Limited (in liq), 
the New Zealand Court of Appeal dismissed 
an appeal to increase damages of $118,500 
awarded by the High Court after it found a 
property manager breached the Fair Trading Act 
(the Act) when she failed to make full disclosure 
to a purchaser about the weathertightness of a 
multi-unit apartment building in central Wellington.

Instead, the Court of Appeal allowed the property 
manager’s cross-appeal (in part), applying a 40 
per cent reduction for the purchaser’s contribution 
to his own loss instead of the 15 per cent the High 
Court judge had allowed.

The facts

Mr Roberts (the Appellant) entered into a 
conditional agreement in February 2014 
to purchase an apartment at the Sirocco 
Apartments (Sirocco) in Wellington for $397,000. 

He declared the agreement unconditional, 
in reliance on statements by the body 
corporate secretary and property manager, 
Ms Leloir (second respondent), that the only 
weathertightness issues related to the walkways, 
which had been fixed. After settlement, Mr Roberts 
discovered Sirocco suffered from serious 
weathertightness defects. Mr Roberts sued Ms 
Leloir and claimed losses of more than $600,000.

The High Court found Ms Leloir’s statements were 
false and misleading and breached sections 9 
and 14 of the Fair Trading Act 1986. The Judge 
awarded damages in the sum of $110,000, minus 
an apportionment for contributory negligence, 
calculated at a 15 percent reduction, because 
Mr Roberts failed to obtain a pre-purchase 
building report and did not request copies of the 
body corporate committee minutes. The Judge 
also awarded general damages for stress and 
inconvenience in the sum of $25,000.

In assessing special damages, the Court 
compared the purchase price of the apartment 
with its market value in March 2014 when the 
misleading statements were made.
Mr Roberts and Ms Leloir both appealed the High 
Court decision. 

Mr Roberts argued the High Court erred because 
the damages should have been assessed on 
the date of the hearing in November 2019 at 
the market value of the Sirocco apartment as if 
it had no defects. He also sought compensation 
for his share of the special levies raised to assess 
the damage at Sirocco as well as future costs 
of moving to alternative accommodation. 
Further to this, he argued, the Judge should not 
have reduced the damages for contributory 
negligence. 

In her cross-appeal, Ms Leloir argued that Mr 
Roberts did not suffer any loss, given that other 
Sirocco apartments like his sold for similar prices in 
2014 and the reduction in contributory negligence 
should have been calculated at 40 per cent.

Leaky Home Case: failure to obtain a 
building report results in reduction of 
damages for contributory negligence
By Melt Strydom

https://www.courtsofnz.govt.nz/assets/cases/2021/2021-NZCA-303.pdf
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The Court of Appeal decision

The Court of Appeal had to decide whether the 
Judge erred in her assessment of damages prior 
to any reduction being made for contributory 
negligence, whether she was wrong to reduce 
the damages for contributory negligence, and 
whether a reduction of 15 per cent was sufficient 
to recognise the contributory negligence.

The Court of Appeal found Mr Roberts was not 
entitled to the future losses he claimed and that 
the Judge was correct in assessing loss at the 
date of the breach by using the sales price of a 
comparative unit as a proxy for the market value 
of Mr Roberts’ apartment in 2014. The Court of 
Appeal also found the Judge was correct not 
to award recovery of special levies and the 
estimated moving costs, as none of these costs 
had been incurred.

In assessing contributory negligence, the Court of 
Appeal found a prudent purchaser would have 
obtained a pre-purchase inspection report from 
a qualified specialist, which would have identified 
any issues of watertightness at Sirocco. The Judge 
was therefore justified in concluding a prudent 
purchaser would have taken steps to find out 
more, including seeking minutes from the body 
corporate committee meetings.

The Court of Appeal said Mr Roberts’ contribution 
to his own loss was understated and increased the 
reduction to 40 per cent because Mr Roberts was 
aware of the leaky building crisis generally and 
wanted to protect himself from that risk. His failure 
to obtain a building report was both negligent 
and causally potent. 

As a result, the Court of Appeal dismissed Mr 
Roberts’ appeal and allowed the cross-appeal 

of Ms Leloir. Setting aside the High Court award 
for damages, it applied a 40 per cent reduction 
for Mr Roberts’ contribution to his own loss, 
and awarded $66,000 plus $15,000 in general 
damages.

 
Conclusion

This case is a stark reminder that a party must 
take reasonable steps and care when entering 
property transactions, as it may impact on any 
damages a court may award. In calculating 
contributory negligence, a court will look at the 
parties’ relative blameworthiness and the causal 
potency of their respective failures that resulted in 
the loss suffered.

Melt Strydom is a South African barrister and legal 
advisor with NZDRC’s Knowledge Management 
team. A qualified arbitrator, Melt has over 12 years 
employment law experience in both South Africa 
and New Zealand and six years as an international 
contracts advisor for an American publishing 
company.
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1 

1 Mann v Paterson Constructions Pty Ltd (2019) 373 ALR 1; [2019] HCA 32.
2  Electrix Limited v Fletcher Construction Company Ltd (No 2) [2020] NZHC 918
3  Meaning ‘as much as it was worth’.
4 Electrix Limited v Fletcher Construction Company Ltd, above n 2, at [74].

How much does 
one truly deserve?
A critical analysis of the New 
Zealand and Australian High 
Courts’ approach to     
quantum meruit claims within 
the construction industry
By Katie Kyung

The Australian High Court case of Mann v Paterson 
Construction Pty Ltd1 and the New Zealand High 
Court case of Electrix  Limited v The Fletcher 
Construction Company Limited2 both involved 
claims of non-contractual quantum meruit by 
contractors seeking compensation for services 
performed. The judgments, which were issued one 
closely following the other, show the different ways 
the law of restitution has been understood and 
developed under Australian and New Zealand 
law. This essay will focus on the different journeys 
the Australian and New Zealand courts have 
taken in understanding the  law of restitution and 

how this impacts their analyses of quantum meruit 
claims, particularly the analysis of how the amount 
that may be deserved should be measured. This 
essay will strive to demonstrate that, in light of the 
purpose of the Construction Contracts Act 2002, 
the approach taken by the New Zealand court is 
the approach to be preferred.

I What is quantum meruit?
 
Quantum meruit literally meaning ‘as much as he 
deserves’ or ‘what he has earned’ is a common 
law remedy based on principles of restitution. It 
is a claim for compensation that allows a party 
to recover the reasonable value of services 
when  there is no enforceable contract. The law 
effectively imputes the existence of a contract 
based on the understanding between the parties 
that a payment would be made for rendering a 
service and that the service would not be taken 
gratuitously.

A Legal Taxonomy

Quantum meruit is considered to be in the same 
taxonomical class as other forms of action to 
recover money, such as claims of money had and 
received or money paid, and claims to recover 
goods such as a quantum valebat. 3 These are 
collectively known as the law of “quasi-contract.”4  
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Claims for quantum meruit can be made with or 
without a contract. 

Examples of such situations are when the parties 
may have failed to conclude a contract or the 
contract lacks an enforceable mechanism. Quasi-
contract claims can be made based for loss in the 
form of expected remuneration or, alternatively, 
based on the principle of unjust enrichment for 
restitution of the value of service.5 For this reason 
quantum meruit claims have been said to be in 
a “no man’s land” at the intersection between 
the law of assumed obligations and the  law of 
imposed obligations.6

Academic, Peter Birks7 contributed significantly to 
the English law of restitution. According to Birks, 
restitution law, including quantum meruit, and 
other aspects of quasi-contract law are unified 
around the civil law notion of unjust enrichment.8 
The Birksian model of quantum meruit requires 4 
components to be established in order for a claim 
based on unjust enrichment  to be made: 

1. Valuable services have been provided; 

2. Those services were provided to the 
defendant; 

3. The defendant accepted, used, and enjoyed 
the services; and 

4. The defendant was aware that the party 
providing the services expected to be paid by 
the defendant.

B 

B Challenges to the embrace of unjust 
 enrichment as a unifying legal 
 principle for restitutionary remedies

In recent times, there has been a rise of criticism 
to challenge the notion that quantum meruit 
is based on the concept of unjust enrichment. 
Courts in many common law jurisdictions have 
also embraced this idea with varying levels of 
enthusiasm.9 Birks himself recognised that a 
remedy of restitution may be triggered by events 
other than unjust enrichment.10 He explains 
this by saying that the relationship between 
unjust enrichment and restitution is not naturally 
perfect and that  it can only be made perfect by 
artificially imposing a restricted interpretation of 
“restitution.”11 While unjust enrichment does           trigger 
restitution, restitution is naturally triggered by 
events other than unjust enrichment alone.12

Lord Goff13 and Jones14 refer to unjust enrichment 
as an organising concept which assists the courts 
in grouping decided cases on the basis that they 
share a common feature in which the defendant 
has been enriched by the receipt of a benefit 
at the expense of the claimant. However, the 
underlying reasons for the courts to deem a 
defendant’s enrichment to be unjust vary in each 
circumstance.15 For example, a claim for unjust 
enrichment may be to seek the value of a service 
or a right retained. There is no genus to which 
these species belong – it is only a weak kind of 
unity to say that each situation is concerned with 
some kind of “enrichment”.16 In this sense, the law 
of unjust enrichment more closely resembles the 
law of torts, which recognises a variety of reasons 
why a defendant must compensate a claimant 
for harm than the law of contract,              which is based 

1 

5  Rohan Havelock “A taxonomic approach to quantum meruit” (2016) 130 L.Q.R. 470 at 470.
6  At 471.
7  Peter Brian Herrenden Birks QC FBA was a Regius Professor of Civil Law at the University of Oxford and is widely known for his 
contribution for the English law of restitution.
8  Peter Birks An Introduction to the Law of Restitution (Clarendon Press, Oxford, 1985).
Electrix Limited v Fletcher Construction Company Ltd, above n 2, at [77].
10 Peter Birks “Misnomer” in W Cornish et al (eds) Restitution: Past, Present, and Future: Essays in Honour of Gareth Jones
(Hart, Oxford, 1998).
11 At 32.
12 Ibid.
13 Robert Lionel Archibald Goff, Baron Goff of Chiveley, PC, FBA, was an English barrister and judge who was Senior Lord of Ap-
peal in Ordinary, the equivalent of today’s president of the Supreme Court. He is well known for establishing unjust enrichment as a 
branch of English law and as the co-author of ‘Goff and Jones on the Law of Unjust Enrichment’.
14 Gareth Hywel Jones, QC, FBA was a British academic and long time fellow of Trinity College, Cambridge, and Professor of Law 
at the University of Cambridge. He is widely known as the co-author of ‘Goff and Jones on the Law of Unjust Enrichment’.
15 Robert Stevens “The Unjust Enrichment Disaster” (2018) 134 L.Q.R. 574 at 576.
16 Ibid.
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17 Robert Goff and Gareth Jones Goff and Jones: The Law of Unjust Enrichment (9th ed, Thomson Reuters, London, 2016) at para 
1-08.
18 Mann v Paterson Constructions Pty Ltd, above n 1, at pg 82.
19 Pavey & Matthews Pty Ltd v Paul [1987] HCA 5, (1985) 162 CLR 221 (4 March 1987), High Court.
At 256-257.
21 At 257.
22 Australia and New Zealand Banking Group Ltd v Westpac Banking Corporation (1988) 164 CLR 662, 673 (Mason CJ, Wilson, 
Deane, Toohey and Gaudron JJ); Trident General Insurance Co Ltd v McNiece Bros Pty Ltd [1988] HCA 44; (1988) 165 CLR 107, 
175 (Gaudron J); National Mutual Life Association of Australasia Ltd v Walsh [1987] 8 NSWLR 585, 595 (Clarke J); Public Trustee v 
Fraser [1987] 9 NSWLR 433, 443 (Kearney J).
23 Kit Barker “Unjust Enrichment in Australia: What Is(n’t) It? Implications for Legal Reasoning and Practice” (2020) 43(3) Melbourne 
University Law Review (advance) at 8.
24 At 9.
25 Pavey & Matthews Pty Ltd v Paul, above n 19; David Securities Pty Ltd v Commonwealth Bank of Australia (1992) 175;
Mann v Paterson Constructions Pty Ltd, above n 1.
26 Warren Swain “Unjust Enrichment and the Role of Legal History in England and Australia” [2013] UNSWLawJl 41; (2013) 36(3) 
UNSW Law Journal 1030 at 1042

on a single principle that expectations formed by 
binding promises must be fulfilled. As such, Lord 
Goff and Jones say that “English law does not 
have a unified theory of restitution.”17

II The Australian courts’
 position
 
Australia recognises unjust enrichment as falling 
within the equity jurisdiction of the court to 
provide remedies in situations where it would 
be unconscionable for the defendant to retain 
an enrichment. While Australia recognises unjust 
enrichment  as a unifying principle, it is at most a 
unifying taxonomical label that assists in finding 
an obligation to make restitution in appropriate 
circumstances.18

The Australian High Court case of Pavey & Mathews 
Pty Ltd v Paul is a leading case which recognised 
unjust enrichment as  a unifying legal concept.19 
In this case, Pavey & Mathews orally agreed to 
renovate Mrs Paul’s cottage for an agreed sum 
of $63,000. Once the works were finished, Pavey 
& Mathews demanded the outstanding balance 
of $27,000 but was challenged by Mrs Paul on 
the basis that there was no contract in writing as 
was required by the Builders Licensing Act and 
therefore claimed that the oral contract was 
unenforceable.

The majority of the Australian High Court found 
in favour of Pavey & Mathews and awarded the 
outstanding balance, based                 not on a promise 
to pay but rather on a quantum meruit basis. In 
reaching this decision, the High Court held that 
Mrs Paul had accepted the work done by Pavey 

& Mathews and that Pavey & Mathews were to 
be remunerated for it. In recognising the claim 
of quantum meruit, Deane J acknowledged that 
unjust enrichment constitutes a unifying legal 
concept that encompasses an obligation on 
the part of a defendant to make a fair and just 
restitution for a benefit derived at the expense            of a 
plaintiff.20 Deane J also considered that the owner 
should not be prevented from relying on the 
contract even if the reasonable cost of the work 
was to exceed the contract price.21

Pavey served as a starting point where judges at 
state and federal level began to recognise the 
principle of unjust enrichment.22 However, the 
suggestion of unjust enrichment as a cause of 
action has consistently been rejected. Rather, 
unjust enrichment has been recognised as a legal 
idea which explains why the law recognises an 
obligation on the defendant to make a fair and 
just restitution for a benefit derived at the expense 
of a plaintiff in a variety of distinct categories 
of cases.23 As such, it is an interpretive device 
that assists in applying and developing existing 
restitutionary rules.24 Courts have therefore been 
rejecting the idea that the Birksian framework 
provides a uniform identification of the elements 
of a single cause of action of unjust enrichment.25 
Rather, the Australian courts recognise that unjust 
enrichment serves as a unifying concept which 
assists in the analysis of different but analogous 
categories of restitutionary claims in a principled 
manner.26 In Australia, the Birksian framework has 
been accepted to the extent that it provides 
analytical questions to maintain coherence in the 
analysis of various restitutionary claims.

The interpretative function of the unifying legal 
concept of unjust enrichment was expressly 
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27 Mann v Paterson Constructions Pty Ltd, above n 1, at 81.
28 Mann v Paterson Constructions Pty Ltd, above n 1, at 30.
29 Ibid.

approved by the majority in the most recent 
High Court case of Mann v Paterson. Mann v 
Paterson was a case which involved a contract 
between the Manns and Paterson Constructions 
Pty Ltd (Paterson) to construct townhouses. During 
the period of construction, the Manns orally 
requested 42 variations. Paterson carried out 
the variations but did not give written notices as 
according to the process under the contract and 
s 38 of the Domestic Building Contracts Act for 
owner initiated variations. Upon completion of 
one of the townhouse units, Paterson requested 
a payment of $48,000 for the oral variations. 
The Manns refused to pay on the basis that the 
written notice was not provided and alleged that 
Paterson had repudiated the contract and that 
they had accepted the repudiation. Paterson 
denied repudiation of the contract and alleged 
that it was in fact the Manns’ conduct                that 
was repudiatory and that it had accepted the 
repudiation. Paterson commenced proceedings 
for restitution on a quantum meruit basis.

In this case, the majority allowed an appeal 
and held that a builder was entitled to sue for 
restitution on the basis of quantum  meruit in 
relation to a terminated building contract for work 
carried out before termination but for which no 
contractual right to          payment had accrued at the 
time of termination. However, the court did not 
allow recovery upon quantum meruit for work 
carried out before termination and for which a 
contractual right to payment had accrued at 
the time of termination. The contractor’s rights 
in relation to that work were limited to damages 
for breach of contract. The majority, comprised 
of Nettle J, Gordon J and Edelman J, reconfirmed 
that unjust enrichment may be conceived of 
as a unifying legal concept which serves a 
taxonomical function that assists in understanding 
why the law recognises an obligation to make 
restitution in particular circumstances.27

The dissenting judgment, delivered by Gageler 
J, cautioned against recognising “an obligation 
of restitution as the conscious or unconscious 
application of one “Very Big Idea.”28 Gageler J 
observed that, in the common law of restitution, 
particular categories of case give rise to their 
own particular sorts of problems. He considered 
that courts should avoid mere application of a 
unifying legal concept of unjust enrichment for 

restitutionary claims. Instead, he remarked that 
courts should  identify the particular category of 
case that the issue belongs to and to then assess 
the factors which tend for or against the finding of 
restitution.29

Overall, while there are still some voices of dissent, 
the consensus in Australia is that unjust enrichment 
functions as a            unifying legal concept of 
restitutionary claims which share certain normative 
features implicit in the idea of one person gaining 
unjustly at the expense of another.

III The New Zealand courts’
 position
 
New Zealand courts have risen to the challenge 
posed by Gageler J to resist applying unjust 
enrichment as a unifying principle of restitution. 
Palmer J in Electrix v Fletcher presented a very 
helpful summary of how the law of quantum 
meruit h as developed in New Zealand, which I 
discuss in more detail below.

In Electrix v Fletcher, Fletcher Construction 
Company Limited (Fletcher) engaged Electrix 
Limited (Electrix) as its electrical  subcontractor 
to carry out electrical works on the Christchurch 
Justice Precinct. The parties never agreed to a 
formal contract, however, Electrix’s works were 
carried out as outlined in the relevant letters of 
intent. As described by Palmer J, this “troubled 
project” faced difficulties as the electrical works 
were impeded by poor management, disruptions, 
and continual  alterations to the scope and design 
of works. Electrix also suffered from significant 
time pressure to meet the deadline Fletcher had 
agreed to with the Ministry of Justice, the principal 
of the project. The parties failed to negotiate 
a contract price or a method of valuation and 
therefore, a contract never eventuated. Over the 
life of the project, Electrix had issued 42  payments 
to the sum of nearly $29 million. Fletcher’s paid 
Electrix $21.6 million based on nine letters of intent, 
totalling approximately $14 million. Electrix brought 
a $7 million quantum meruit claim for its work and 
Fletcher counterclaimed under the Fair Trading 
Act for a refund of approximately $7 million for 
misrepresentation of contract price. 
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New Zealand courts have adopted the views of Professors 
Grantham30 and Rickett’s31 that the purpose of quantum 
meruit is not to force the defendant to disgorge some 
wrongfully obtained benefit on the basis of unjust enrichment, 
but to fairly compensate the plaintiff for work undertaken 
or losses sustained. This focus on the compensation of the 
plaintiff, rather than          the enrichment of the defendant, is 
evident in many New Zealand cases.

In 2005, the High Court case of Villages of New Zealand 
(Pakuranga) Ltd v Ministry of Health addressed an allegation 
that the Ministry of Health (Ministry) was obliged to pay 
Villages of New Zealand (VONZ) for rest home services it 
provided to residents who were qualified for the state funded 
rest home subsidy.32 The services in question were provided 
while there was no agreement between VONZ and the 
Ministry. The court found in favour of VONZ and rejected the 
Ministry’s defence         that they had not benefitted by reason of 
services as the services were provided to the residents.

In so finding, Winkelmann J held that a request to provide 
services or free acceptance of the services provided 
was a requisite element, but that proof of a benefit to 
the defendant, in the sense of economic value, was 
unnecessary.33 This was also confirmed in 2006 in Morning Star 
(St Lukes Garden Apartments) Ltd v Canam Construction 
Ltd, where the Court of Appeal acknowledged the views of 
Professors Grantham and Rickett to conclude that if the true 
purpose of quantum meruit was to compensate the plaintiff, 
the nature and extent of the benefit to the defendant would 
have little or no significance.34

In 2007, in Cassels v Body Corporate 86975, 35 Miller J 
noted a further possible basis for a quantum meruit claim 
advanced by Professor Watts.36 Watts had suggested that the 
conceptual difficulties disappeared if restitution’s concern 
to restore a plaintiff’s position was seen as the basis of the 
action, rather than enrichment’s concern to disgorge from 
the defendant of some wrongfully obtained benefit.37 Miller 
J concluded that the better view was that a defendant 
who accepts services knowing that the plaintiff is expecting 
payment is liable to pay a reasonable price for the service 
whether the defendant was  enriched or not. In making this 
conclusion, Miller J considered Professors Grantham and 
Rickett’s views on the importance of distinguishing between 

1 

30 Professor Ross Grantham is a Professor of commercial law at the TC Beirne School of Law, The University of Queensland. His 
principal research interests are in the fields of corporate governance and the private law.
31 Professor Charles Rickett is Auckland University of Technology’s Dean of Law. His research interests are primarily in equity and 
trusts, restitution and the law of obligations
32 Villages of New Zealand (Pakuranga) Ltd v Ministry of Health 8 NZBLC 101,739 (HC).
33 At [73], [81]-[90].
34 Morning Star (St Lukes Garden Apartments) Ltd v Canam Construction Ltd CA90/05, 8 August 2006 at [44].
35 Cassels v Body Corporate 86975 (2007) 8 NZCPR 740 (HC).
36 Peter Watts QC is a barrister as well as a Visiting Professor at the University of Oxford, and a Senior Research Fellow at Harris 
Manchester College, Oxford. He is also a Fellow of the Royal Society of New Zealand (Te Apārangi).
37 Cassels v Body Corporate 86975, above n 35, citing Peter Watts “Restitution – A Property Principle and a Services Principle” 
[1995] RLR 49.
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38 Cassels v Body Corporate 86975, above n 35, at [42] citing Ross B. Grantham and Charles E.F. Rickett Enrichment and 
restitution in New Zealand (Hart, Oxford, 2000) at 166.
39 Benedetti v Sawiris [2013] UKSC 50, [2014] AC 938.
40 At [16].
41 At [29].
42 At [192].
43 Mann v Paterson Constructions Pty Ltd, above n 1, at 37.
44 Slowey v Lodder (1901) 20 NZLR 321.

cases founded on the principle of restorable 
enrichment and those cases of a promissory 
nature, for which the court does not restore an 
enrichment but rather awards compensation for 
the performance of a service.38

In summary, in New Zealand, the law of non-
contractual quantum meruit is more plaintiff-
centred in the sense that it focuses              on protecting 
the plaintiff’s interests to restore its position 
rather that being exclusively tethered to unjust 
enrichment.

IV Valuation of quantum
The difference in the New Zealand and Australian 
courts’ understanding of unjust enrichment has 
implications on the measure of the amount 
deserved as a remedy for quantum meruit 
claims. This is evident in the way the courts 
assessed the  amount recoverable in Mann v 
Paterson Construction Ltd and Electrix v Fletcher 
Construction Ltd.

A The Australian Approach

In Mann v Paterson, the Australian High Court 
endorsed the English Supreme Court’s ruling 
in Benedetti v Sawiris & ors.39            Benedetti was a 
case which involved a claim of quantum meruit 
for services performed in acquiring funding for 
the acquisition of a company pursuant to an 
anticipated contract which failed to materialise. In 
this case, the Supreme Court stated that the basis 
of the calculation for a restitutionary claim in unjust 
enrichment would be the objective market price 
of those services. The Supreme Court held that 
this objective market price should also be subject 
to the concept of ‘subjective  devaluation’ which 
poses a reduction in the objective market value to 
reflect the subjective value of the services to the 
defendant. In reaching this decision, the Supreme 
Court held that this would ensure reasonableness 
of the value of the service on the basis that a 
benefit is not always worth its market value to a 
particular defendant. 40 The court also considered 
the principle of ‘subjective revaluation’, which 

considers the defendant’s subjective opinion of 
the value of the services to result in an amount 
that is beyond its market value. The court rejected 
this principle on the basis that, unlike subjective 
devaluation, the concept was not necessary to 
protect a defendant’s freedom of choice. In other 
words, allowing the defendant to subjectively 
value the benefit higher than its objective market 
would defeat restitution’s purpose to allow 
downward subjectivity only when it is able to 
protect a defendant’s freedom of choice.41

The court also considered the role that contract 
prices play when determining the value of 
the service. In his judgment, Lord              Neuberger 
suggested that contract prices should serve as a 
cap on amounts recoverable for a restitutionary 
claim as “it would seem wrong, at least in many 
such cases, for the claimant to be better off as a 
result of the law coming into his rescue, as it were, 
by permitting him to invoke unjust enrichment”.42 
This showed the court’s concern for the potentially 
limitless remedy that a plaintiff could seek in 
quantum meruit claims.

This principle was also adopted in Mann v 
Paterson in which the High Court also confirmed 
that the contract price would act as a cap on 
amounts recoverable under quantum meruit 
claims. In reaching this decision, the court 
expressed its concern of                the disruptive effect that 
restitutionary remedies for quantum meruit claims 
would bring if the amount of remedy awarded 
was to exceed the sum otherwise due to the 
defendant under the contract. The majority held 
that this concern can be allayed by the principle 
that any benefit in restitution would be made 
in reference to the contract price. This was also 
supported by Gageler J, who was also of the view 
that the amount recoverable by a plaintiff on a 
non-contractual quantum meruit claim cannot 
exceed the portion of the overall price set by the 
contract that is attributable to the work.43

B The New Zealand Approach

One of the first cases that discussed the measure 
of the amount deserved was Slowey v Lodder.44 
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45 Cassels v Body Corporate 86975, above n 35, at [50].
46 Ibid, at [51]- [54].
47 Electrix Limited v Fletcher Construction Company Ltd (No 2), above n 2, at [97].
48 Goff and Jones, above n 17, at [5-43] and [5-52].

In this case, Williams J rejected the notion that the 
measure of recovery on quantum meruit claims 
should be the same as the measure of damages 
for a breach of contract claim. In reaching this 
decision, Williams J remarked that to cap the 
amount deserved to the contract price would 
be to strip the claimant of his or her advantage 
in bringing an alternative remedy to a claim for 
damages  for a breach of contract. In this case 
it was upheld that the plaintiff was entitled to 
recover an amount which reflected a reasonable 
value of the services rendered, even if that 
amount substantially exceeded the agreed price.

The indeterminate nature in measuring the 
amount deserved was reflected in Miller J’s 
judgment in Cassels v Body Corporate 86975, 
where he remarked that there is seldom just one 
price that meets the test of reasonableness.45 
In Cassels, Miller J held that the starting point in 
determining the amount deserved should be 
the market price and that the court should also 
consider any agreed price between the parties, 
the benefit of the service to the defendant, as well 
as any subjective valuation such as the special 
position of the parties and the value that the 
services may have for the defendant.46

In its analysis of the measure of the quantum 
deserved, the High Court in Electrix v Fletcher 
explored the trend of quantum meruit claims in 
New Zealand where benefit to the defendant 
is not a necessity to prove the claim. The court 
considered that while market value is relevant 
to assess the reasonableness of the cost of the 
services provided, the project-specific cost, which 
takes into account various circumstances of 
the work, was equally important.47 In a case like 
Electrix v Fletcher where there was no contract, 
no agreement on the price of the services, and 

no available evidence to quantify the benefit 
of the services to the defendant, the court 
approached the issue by determining the cost of 
the actual services provided as the starting point. 
In doing so, Palmer J stated that the actual cost 
should reflect the market value of the services 
at the relevant  time and circumstances of the 
construction project. The court relied on expert 
evidence relating to labour, margins, preliminary 
and general, and project-specific difficulties to 
determine the reasonable cost of the services 
in the circumstances of the work at the time the 
service was rendered. The overall amount of 
nearly $7.5 million awarded to the plaintiffs was 
determined through a project-specific analysis of 
the market price which took into consideration 
the project- specific difficulties such as the lack 
of a detailed design for the electrical works, the 
delays, disruption and the time pressure that 
Electrix had experienced throughout the project.

C Academic commentary

The measure of the amount recoverable for 
quantum meruit claims has also been the subject 
of academic debate. Lord Goff and Jones 
suggest that deductions should be made for time 
spent in repairing or repeating defective work, 
and that the           court should consider all relevant 
circumstances such as industry pricing levels at the 
time the work was carried out, any negotiations of 
the claimant’s willingness to accept a lower price 
for their service, any market dominant position 
that the claimant may have enjoyed, as well as 
any extra cost that may have incurred as a result 
of the claimant not having carried out the service 
to a reasonable standard.48

Keating on Construction Contracts suggests that 
the valuation of a service rendered should start 
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49 Stephen Furst and Vivian Ramsey (eds) Keating on Construction Contracts (10th ed, Sweet & Maxwell, London, 2016) at [4-037].
50 Ross B. Grantham and Charles E.F. Rickett Enrichment and restitution in New Zealand (Hart, Oxford, 2000) at 257.
51 Electrix Limited v Fletcher Construction Company Ltd (No 2), above n 2, at [45].
52 Morning Star (St Lukes Garden Apartments) Ltd v Canam Construction Ltd, above n 34, at [40].

at the objective market value of the service and 
take into account any conditions which would 
result in an increase or decrease of this objective 
value to any reasonable person in that position.49 
Keating further adds that the site conditions as 
well as any other circumstances in which the work 
was carried out such as the conduct of the party 
carrying out the work, their position in the market 
and negotiations as to the contract price would 
be relevant considerations to take into account 
when deciding the value of the service that a 
reasonable person in the defendant’s position 
would pay for.

V Which approach is  
 preferred?
The consequences for the assessment of relief is 
reflective of the different views the Australian and 
New Zealand courts              take on the law of restitution 
and, in particular, on whether the primary focus 
should be on compensating the plaintiff or 
disgorging the defendant of its enrichment.

As explored above, the Australian courts have 
accepted unjust enrichment as a unifying 
principle of the law of restitution. The focus is on 
the enrichment of / benefit to the defendant and 
therefore the measure of damages starts with a 
determination of the market value of the services 
with an allowance for a possible downward 
adjustment for the subjective value of the services 
to the defendant. The defendant bears the 
burden of proving the subjective devaluation.

Conversely, the New Zealand courts believe that 
unjust enrichment is not a unifying conceptual 

foundation of the law of restitution. Therefore, 
while it also adopts the market rate as the starting 
point to measure the amount deserved, it also 
takes into account various other factors that are 
specific to the work provided by the plaintiff, with 
a focus on compensating the plaintiff for the work 
performed.

In order to assess which approach is better to 
measure the amount deserved for a quantum 
meruit claim within the construction industry, it 
is important to remind ourselves of the context 
in which quantum meruit claims arise. Quantum 
meruit claims within the construction industry often 
arise where a plaintiff has rendered services and 
the defendant “freely  accepts” those services on 
the understanding that it is non-gratuitous and 
actively refuses to compensate the plaintiff for 
those services rendered.

The cases we have explored above involve 
an understanding between the parties that, 
first, services were to be conferred on the basis 
that the plaintiff was to be compensated, and, 
secondly, the understanding that the services will 
be rendered by the plaintiff to his detriment.50 It is 
important to note that the event which triggers a 
remedial claim is not an improper enrichment but 
the act of free acceptance of the performance 
of services. This was recognised by Palmer J in 
Electrix v Fletcher where he observed that the 
unjustness of an enrichment can be found on a 
“failure of basis” or “free acceptance.”51 Therefore, 
the remedy itself is not restitutionary. Rather, the 
recovery is more a compensation for the plaintiff’s 
services. To             echo the Court of Appeal’s words in 
Morning Star v Canam Construction, quantum 
meruit is “generally seen” as being a restitutionary 
claim.52
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53 Peter Watts “Restitution – A Property Principle and a Services Principle” (1995) 3 RLR at 80.
54 Enrichment and restitution in New Zealand, above n 50, at 257.

In light of the compensatory nature of a claim 
of quantum meruit, I believe that the approach 
by the New Zealand courts better represents 
the approach that should be taken for recovery 
through the remedy of quantum meruit claims 
within the              construction industry. The true meaning 
of “as much as deserved” can be represented by 
setting the market value of the           services provided 
as a starting point and re-evaluating through a 
project-specific assessment.

The position as to whether the contract price 
should act as a cap on amounts recoverable 
under a quantum meruit claim should depend 
on whether there ever was a contract to begin 
with. Professor Watts considers that prima facie, 
an agreed price ought to govern the reasonable 
price of the services.53 This proposition is also 
supported by Professors Grantham and  Rickett 
with their rationale that, in the absence of a 
mistake, awarding an amount that is different to 
that agreed between the  parties would have the 
effect of rewriting the bargain and altering the risk 
allocation that was implicit in the agreement.54 In 
light of this, I agree with the Australian High Court 
that, in a situation like Mann v Paterson, where 
there was a once- enforceable contract which 
was eventually repudiated, the contract price 
should set a cap on the amount recoverable by 
the plaintiff. This would also allay the concern of 
a defendant facing the fear of liability in limitless 
amounts.

In the specific context of the construction sector, 
a focus on compensation for the plaintiff, as 
opposed to unjust enrichment of the defendant, 
also makes sense. As the cases we have discussed 
demonstrate, quantum meruit is most likely to 
be sought in situations where a contractor or 
subcontractor has performed construction services 
for which an upstream defendant is refusing to 
pay. Due to the nature of the sector, the plaintiff 
will likely have their own contracts with suppliers 
and further specialist sub-contractors, all of whom 
will functionally (if not at law) depend on payment 
flowing downstream from the defendant.

As the Construction Contracts Act (CCA) 
regime recognises, cash flow is the life blood 
of the construction sector and there               are strong 
public policy reasons to ensure that cash can 
appropriately flow. The CCA attempts to ensure 
this in cases of construction contracts. In the 
absence of an effective contract, however, 
a focus on quantum meruit relief on paying a 

reasonable compensation to the contractor / sub-
contractor having regard to the specifics of the 
project in question will better serve these purposes 
than a focus on whether the upstream party has 
been unjustly enriched.
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The New Zealand Construction Contracts Act 
2002 (CCA) does not explicitly state that payment 
claims can be used to recover retention money. 
That said, it is clear the 2015 amendments to the 
definition of a ‘payment’ under the CCA are 
broad enough to include retention money to 
which a contractor is entitled. In contrast, the 
Supreme Court of Victoria in Australia has recently 
said that payment claims under that state’s 
equivalent legislation should not be brought for 
retention money. Why? And could the reasoning 
apply to the CCA in New Zealand?

Interaction between the CCA 
and standard conditions of 
contract
Amounts withheld as retention money are set 
in construction contracts, and typically range 
between five and ten per cent of the contract 
value. Retention money is usually paid 12 months 
after the completion of a contract.

The authors of Kennedy-Grant and Weatherall 
on Construction Law note that the standard 
conditions of construction contracts referred to in 
that commentary1 all provide for the withholding 
from progress payments of retentions, and 
explain:2

The sums retained are returned to the 
contractor in the proportions provided 
in the various conditions over the period 
between practical completion/taking over 
and final payment. Whether such provisions 
will continue to be accepted in light of 
the retention money provisions … and 
particularly s 18I, which requires retention

1  The NZS 2013 Contracts and NZS 3915:2005, cl 12.3; NZS 3902:2004, cl 14.2 and Box H; NZIA SCC 2018 and SCC 
SF 2016, cl 14.9 and NBC 2018 and NBC SF 2016, cl 14.8; FIDIC Red, Yellow and Silver Books, cl 14.3(c); FIDIC 
Green Book, cl 11.3.
2  T Kennedy-Grant and B Weatherall, Kennedy-Grant and Weatherall on Construction Law [221,660] Retentions, Lex-
isNexis NZ Ltd. 
3  Punton’s Shoes v Citi-Con [2020] VSC 514.

money to be paid upon fulfilment of all 
obligations under the contract and no later, 
remains to be seen. 

What is being referred to is section 18I(1)(b) of the 
CCA, which renders void any term of a contract 
which attempts to make the date on which 
payment of retention money is payable later than 
the date on which party B has performed all of 
its obligations under the contract to the standard 
agreed under the contract.

The Victorian Supreme Court’s 
analysis
The right to seek a progress payment in Victoria is 
established under section 9(1) of the Building and 
Construction Industry Security of Payment Act 2002 
(SoP Act), which provides:

On and from each reference date under a 
construction contract, a person— 
(a)  who has undertaken to carry out 
construction work under the contract; or
(b)  who has undertaken to supply related 
goods and services under the contract— is 
entitled to a progress payment under this 
Act, calculated by reference to that date.   

In Punton’s Shoes v Citi-Con, Punton’s had served 
a payment claim for 50% of the retention money 
being held by Citi-Con.3  The Victorian Supreme 
Court found the terms of the contract made no 
provision for a payment claim by Punton’s for 
retention moneys and that the claim was not in 
the nature of a payment claim under the SoP Act.  
It held: 

[110] …any implied right or entitlement 
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there may be in the Contractor to return of 
a portion of retention moneys is different in 
character and distinct from either a claim 
under the Contract for the value of work 
carried out or an entitlement under the 
SoP Act for the value of construction work 
carried out and related goods and services. 

[111] In distinction to a payment claim 
entitlement, the Contract does provide 
a mechanism to adjust the parties’ 
entitlements in relation to moneys deducted 
by way of retention. Any sum held by way 
of retention is to [be] taken into account in 
the Final certification process under …the 
Contract and thereby accounted for in the 
amount ultimately payable as between the 
Contractor and the Principal on the final 
reconciliation of each [party’s] entitlements 
under the Contract. The retention 
deduction, reduction, recourse and security 
related provisions of the Contract do not 
contemplate or accommodate payment 
claims by the Contractor for contract work 
undertaken or related goods and services 
supplied.

[112] …any implied entitlement to return 
of retention moneys upon the issue of 
the Certificate of Practical Completion 
under the Contract, or adjustment under 
[the Contract], is not in the nature of a 
progress payment entitlement in relation to 
work carried out by the Contractor in the 
performance of the Contract.

The decision makes the security of payment 
regime in Victoria inconsistent with other states 
and territories in Australia including NSW, 
Queensland, ACT, Tasmania, and South Australia 
in which retentions constitute a ‘claimed amount’ 
and are expressly allowed to be included in a 
payment claim. And, the WA and NT Acts both 
imply a term to the effect that  an adjudicator 
may decide if retention money ceases to be 
payable to the contractor indicating that such 
sums may be claimed in a payment claim.

4  Ministry of Business Innovation & Employment Building Performance website: https://www.building.govt.nz/assets/
Uploads/projects-and-consents/cca2002-changes-adjudication-enforcement.pdf 
5  Section 19(a) CCA.
6  Section 19(b) CCA.
7  Rintoul Group Ltd v Far North District Council [2019] NZHC 2577.
8  Bennett v Ebert Construction Ltd (in rec and liq) [2018] NZHC 2934.

The CCA and ‘payments’ in New 
Zealand
A fact sheet prepared by MBIE explaining the 2015 
amendments to the CCA states:4

The definition of ‘claimed amount’ has 
been reworked to make it clear a payment 
claim can specify any payment amount 
the payee believes to be due under the 
contract.

Additionally, a new definition for ‘payment’ 
has been inserted to make it clear that a 
payment means a progress payment for 
construction work5 or any other type of 
payment a party to a construction contract 
is entitled to,6 i.e.: a payment claim can 
specify amounts claimed for interest, 
retention money or other amounts due 
under the contract.

However, in Rintoul Group Ltd v Far North District 
Council,7 Moore J made the following observation: 

There are indications elsewhere in the CCA 
that Parliament did not intend funds held 
on retention to be treated as progress 
payments capable of being claimed under 
s 20. For example retentions may be held 
on trust and invested in accordance with 
the Trustee Act 1956. They may also be 
intermingled with other monies.

While merely an observation, it does indicate that 
the issue is perhaps not as clear cut as it at first 
appears. We have seen this before in relation to 
amendments to the CCA where those proposing 
the amendments understood they would create 
a ‘deemed’ trust situation for retention money 
being held. When this question came before the 
High Court in Bennett v Ebert Construction Ltd, 
Churchman J found otherwise:8

Although, at the committee stage, the then 
Minister for Building and Housing, the Hon Dr 
Nick Smith, said that the effect of the intended 
legislation was that the retention funds “… 
are deemed to be held in trust …”, it does 
not seem that the provisions in the legislation 
actually created a deemed trust.

https://www.building.govt.nz/assets/Uploads/projects-and-consents/cca2002-changes-adjudication-enforcement.pdf
https://www.building.govt.nz/assets/Uploads/projects-and-consents/cca2002-changes-adjudication-enforcement.pdf
https://advance.lexis.com/document/documentlink/?pdmfid=1230042&crid=01123c8a-53c0-4761-b43c-2ca34cee646f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-nz%2Furn%3AcontentItem%3A5YNN-2WS1-F1H1-2305-00000-00&pdcontentcomponentid=274469&pddoctitle=%5B2020%5D+NZHC+723&pdmetaitem=highlighttoken%2Crecalltoken&pdproductcontenttypeid=urn%3Apct%3A198&pdiskwicview=false&ecomp=s3v3k&prid=2da2c1ab-1da5-4064-8934-6a5a8250376f
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Conclusion
There is an argument that the strict ‘pay 
now/argue later’ payment claim regime is 
conceptually and practically at odds with the 
standard terms of construction contracts for 
recovery of retention moneys when they prescribe 
for such recovery to be linked to practical 
completion/taking over/completion and final 
payment on construction projects.

However, it would seem clear that, by operation 
of sections 19(b) and 20 of the CCA, the payment 
claim regime under the CCA is suited (and 
intended) for the recovery of retention moneys by 
way of payment claims and related procedures, 
including default liability and the right to suspend 
work under sections 22-24A of the CCA, and 
adjudication. Such interpretation is consistent 
with the purpose of the CCA,9 the insertion of 
the retention money regime provisions in March 
2015,10 and the legislative provisions and practices 
in other Australian jurisdictions with legislation more 
closely resembling the CCA than the SoP Act in 
Victoria.

As the CCA regime recognises, cashflow is the life 
blood of the construction sector and there are 
strong public policy reasons to ensure that there 
is cashflow at the end of a construction project 
when most building disputes tend to manifest 
and suppliers and subcontractors will depend on 
payment flowing downstream in the contractual 
chain.

9  Section 3 CCA.
10  Inserted on 31 March 2015 by section 18 of the Construction Contracts Amendment Act 2015.
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