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Welcome to the 45th issue of BuildLaw® in which we draw on the experience and expertise of 
leading experts in the field to bring you commentary, articles and reviews on topical matters 
relating to construction law.

In this issue, Jo O’Dea looks at extension of time claims and how blame for the delay was a 
relevant consideration when assessing what was “fair and reasonable” in CAJ v CAI [2021] 5 
GCA 102. Belinda Green explains how failure to follow a simple construction contract procedure 
resulted in a hollow dispute outcome for all in the case Cairns Building and Construction v 
Kaminaras [2021] QCAT 374. 

In Case in Brief, Michelle Rubaduka outlines a recent Supreme Court case, where the road to 
a claim for constructive acceleration was laid in Australia when a project manager, heavily 
influenced by a principal and their agents, failed to act impartially and fairly. Sam Dorne 
reminds us of how liability in tort depends upon proof of a personal breach of duty, with one true 
exception, vicarious liability. Along with further articles touching on developments in the UK relating 
to cladding and building safety, construction payment disputes and limitation for payment claims, 
there is plenty in this edition of BuildLaw for all our readers.

I wish to take this opportunity to thank all our contributors. We are most grateful for the support 
we receive from dispute resolution professionals, law firms, and publishers, locally and overseas, 
that allows us to share with you papers and articles of a world-class standard, and to bring you a 
broad perspective on the law and evolving trends in the delivery and practice of domestic and 
international dispute resolution and construction law. 

Contributions of articles, papers and commentary for future issues of Buildlaw® are always 
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute 
BuildLaw® to your friends and colleagues – they are most welcome to contact us if they wish to 
receive our publications directly. 

Warmest regards

John Green

Editor and Director Building Disputes Tribunal

From the Editor
John Green

Subscribe to 
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BuildLaw in Brief
“Ground level” in Morgan & Griffin 
Pty Ltd v CB (Qld) Pty Ltd & Anor
On 10 December 2021 the Planning and 
Environment Court in Queensland, Australia, 
published its decision in Morgan & Griffin Pty Ltd v 
CB (Qld) Pty Ltd & Anor [2021] QPEC 70. This case 
concerned the interpretation of the term “ground 
level” in the Brisbane City plan. 

The primary question in dispute between the 
parties was whether fill placed on the land when 
an earlier building was constructed ought to be 
disregarded in calculating the ground level of 
the proposed new building. The answer to this 
question had consequences for whether the 
development application was properly code 
assessable or impact assessable. If building height 
was calculated from the top of the fill, the building 
did not exceed the prescribed height envelope.

The Court held that the measurement of building 
height, by including the fill lawfully placed on the 
land when the existing building was constructed, 
was the correct measurement taking into 
account the ground level (with the result that 
the development application was always code 
assessable). The case has broader application 
given that the same definition appears in identical 
terms in many Queensland local planning 
instruments.

JCT/SBCC final account 
procedure
East Ayrshire Council (the Council) engaged D 
McLaughlin & Sons (DMS) to build an extension 
to a school. A dispute arose in relation to the 
sums claimed by DMS in terms of the contract 
(an amended Standard Building Contract with 
Quantities for use in Scotland (SBC/Q/Scot) 2011 
edition).

On 10 August 2017 DMS issued an interim payment 
notice claiming some £949,556.50. Despite further 
exchanges, the Council did not pay the amount 
claimed by DMS. The Council issued a final 
certificate on 17 July 2019 with a gross valuation 
of £3,343,223.82. In September 2019 DMS issued 

proceedings in the Sheriff Court claiming a gross 
valuation of £3,711,242.80 and sought an order for 
payment of the balance. 

In March 2020 DMS commenced an adjudication 
claiming a gross valuation of £3,802,614.87, relying 
upon the interim payment notice dated 10 August 
2017. The Council argued for a nil valuation on 
the grounds that the notice was invalid and 
that the final certificate issued on 17 July 2019 
was conclusive evidence of the sum due. The 
adjudicator disagreed. Having decided that 
the notice was validly issued and that the final 
certificate could not affect a dispute concerning 
an interim payment application, he awarded DMS 
£427,578 plus VAT and interest. 

DMS took enforcement action against the 
Council. As part of the enforcement proceedings, 
the Council lodged a counterclaim seeking 
declarations that the adjudicator was bound 
by the final certificate and also that the interim 
payment notice was invalid. The effect of these 
declarations would be to reverse the adjudication 
decision.

This case is significant in confirming the approach 
to the JCT/SBCC conclusivity provisions. The 
Judge observed that the law was clear that an 
adjudicator’s decision was binding until final 
determination. Still, he agreed that there could 
be circumstances in which the final determination 
could properly be made at the time of the 
adjudication enforcement proceedings in the 
interests of justice. However, those circumstances 
were likely to be few and far between. 

Key background information 
missing in without notice 
application
On 4 November 2021 the High Court granted a 
without notice application requesting injunctive 
relief made by the claimant against a number of 
individuals carrying out protests against ongoing 
construction works. Justice Wylie was satisfied 
it was appropriate to allow the application 
to proceed without notice, which meant the 
defendants did not know of the application made 
against them. The Court ordered those named 

https://www.queenslandjudgments.com.au/caselaw/qpec/2021/70
https://www.queenslandjudgments.com.au/caselaw/qpec/2021/70
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to stay 20 m away from the site which was on a 
marina. The injunction did allow for some protest – 
but at a distance.

One of the defendants applied to set aside 
the order. While the Court upheld the original 
injunction, it did vary some of its provisions. In 
coming to its decision, the Court found that the 
claimant had failed to disclose some relevant 
background information and that the claimant 
should also have given informal notice of the 
application. A full copy of the decision can be 
found here: https://www.courtsofnz.govt.nz/assets/
cases/2022/2022-NZHC-257.pdf.

New user-friendly FIDIC Green 
Book released for lower-risk 
projects
The much-anticipated 2021 update of the FIDIC 
Green Book is now available. The updated short 
form of contract meets the current demand 
of the international construction industry for 
projects where the perceived level of risk is 
low and/or where construction parties need a 
contract form that is simple to use and does not 
require significant contract administration and 
management resources.

The Green Book 2nd Edition continues FIDIC’s key 
principles of balanced risk-sharing while seeking to 
build on the substantial experience gained from 
the original Green Book’s use over the past 22 
years. 

A new feature includes 40 proforma notices 
and requests and other documents required 
to be submitted under the contract. Users will 
undoubtedly find them helpful.

Payment claims may only be made 
in respect of one construction 
contract at a time
The decision in Ventia Australia Pty Ltd v BSA 
Advanced Property Solutions (Fire) Pty Ltd is of 
interest to parties to standing order contracts and 
the industry more generally as confirming the 
‘one contract rule’ under the security of payment 
regime.

BSA (subcontractor) and Ventia (head contractor) 
were parties to a fire asset maintenance 
subcontract which enabled the head contractor 
to issue work orders to the subcontractor for 

particular works. The fire asset maintenance 
subcontract provided that where a work order 
was issued, that would form a separate and fresh 
agreement between the parties for the carrying 
out of the relevant work. The subcontractor made 
a payment claim claiming for works carried out 
under more than one work order and then made 
an adjudication application under the Act based 
on that payment claim. The adjudicator made an 
adjudication determination in the subcontractor’s 
favour. The head contractor challenged 
the adjudication determination, arguing the 
underlying payment claim was not valid because 
it claimed payment under more than one 
construction contract.

The NSW court allowed the application for judicial 
review. It quashed the adjudication determination 
because the requirement that a payment claim 
be made in respect of one construction contract 
only is a jurisdictional fact, the existence of which 
is necessary to the existence of an adjudicator’s 
jurisdiction to make an adjudication determination 
under the Act. The payment claim claimed for 
work under more than one construction contract.

UK transforming public 
procurement 
The United Kingdom (UK) is revising the laws that 
apply to Government agencies’ procurements. 
While the UK’s proposed approach has similarities 
to New Zealand, there are also significant 
differences. One which is likely to be of interest to 
agencies here is the UK’s proposed transparency 
and information sharing requirements, which are 
more extensive than in New Zealand.

The current UK procurement laws are based on EU 
directives. As the UK left the EU in 2020, the UK is 
revamping its laws to be simpler and to focus on 
its own interests.
The proposed new laws, which are the subject of 
extensive public consultation, are expected to be 
introduced into the UK Parliament this year and 
come into force in 2023. 

Further information can be found here: https://
www.gov.uk/government/consultations/green-
paper-transforming-public-procurement/outcome/
transforming-public-procurement-government-
response-to-consultation.

https://www.courtsofnz.govt.nz/assets/cases/2022/2022-NZHC-257.pdf
https://www.courtsofnz.govt.nz/assets/cases/2022/2022-NZHC-257.pdf
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2021/1534.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2021/1534.html
https://www.gov.uk/government/consultations/green-paper-transforming-public-procurement/outcome/transforming-public-procurement-government-response-to-consultation
https://www.gov.uk/government/consultations/green-paper-transforming-public-procurement/outcome/transforming-public-procurement-government-response-to-consultation
https://www.gov.uk/government/consultations/green-paper-transforming-public-procurement/outcome/transforming-public-procurement-government-response-to-consultation
https://www.gov.uk/government/consultations/green-paper-transforming-public-procurement/outcome/transforming-public-procurement-government-response-to-consultation
https://www.gov.uk/government/consultations/green-paper-transforming-public-procurement/outcome/transforming-public-procurement-government-response-to-consultation
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Extensions of time in 
construction contracts 
Jo O’Dea 

In an extension of time claim, blame for the delay was a relevant 
consideration when assessing what was “fair and reasonable”.

In CAJ v CAI [2021] 5 GCA 102, the Singapore Court of Appeal 
considered the issue of extensions of time in construction 
contracts.  If the extension of time (EOT) clause is invoked, what 
should the Court consider when deciding if the extension was 
reasonable? 

CAJ v CAI

In this case, the contractor was engaged to build a silicon 
plant for the owner.  The contractor went over the scheduled 
completion date with “fixes” and there was a dispute between 
the parties about the cause of these delays.  The owner 
commenced an arbitration claiming damages caused by the 
delays.  The contractor claimed that the delays had been caused 
by the owner’s instructions – a not uncommon situation in any 
construction project. 

The relevant construction contract had an EOT clause that 
allowed the contractor an extension of time if it was “reasonable 
and fair”.  Part of the problem was that the contractor did not 
claim the EOT clause was relevant until closing submissions in the 
arbitration. The owner objected to the late introduction of this 
defence but the arbitral tribunal allowed it and considered the 
EOT defence. The owner successfully appealed to the Singapore 
Court of Appeal about the arbitral tribunal’s consideration of the 
late EOT submissions on the basis that this was a 

i.  breach of the arbitral tribunal’s authority; and 
ii.  a breach of natural justice.   

In deciding this issue, the Court of Appeal looked at the arbitral 
tribunal’s ability to determine a very late, unspecific defence 
submission and concluded that this was not within the tribunal’s 
power because it breached the principles of natural justice.  The 
Court held that the owner did not have a fair and reasonable 
opportunity to respond to the EOT defence or to present its case 
in response (based on the evidence that had already been 
submitted in the arbitral proceedings). So, when the arbitral 
tribunal allowed and ruled on the EOT defence in the Award, the 
owner was denied the right to be heard.

It is interesting to note that once the Court held the arbitral 
tribunal had been in breach of its duty to comply with natural 
justice, the Court then turned to look into the substance of the 
claim despite the parties’ agreement to use arbitration for dispute 
resolution.  The rationale for this was that the court is empowered 



7 www.buildingdisputestribunal.co.nz

Jo O’Dea is a qualified lawyer, with a 
wide range of experience having worked 
as a member of NZDRC’s Knowledge 
Management team providing technical 
support to the Building Disputes Tribunal. 
She has also worked as a contracts 
specialist for UNICEF, and as a solicitor in 
New Zealand and the United States.

ABOUT THE AUTHORS

to make consequential or ancillary orders to give effect to the 
setting aside of the arbitral tribunal’s decision. The Court wasn’t 
using “general or residual powers” in contravention of Art 5 
Model Law. Rather, it used a power that flows from its express 
jurisdiction under Art 34(2)(a)(iii) Model Law to set aside an award, 
or part of it. The Court stated that if it did not look into this issue, 
the actual award would be “completely hamstrung” and left in 
limbo. The owner would then be left with the “wholly unattractive 
and uncommercial proposition of having to re-commence fresh 
arbitration proceedings, assuming that is even possible given the 
effluxion of time”.  

The Court then considered what it needed to look at in relation 
to the EOT clauses. It determined that blame was not a basis for 
determining who was more or less at fault for the delay. More 
important was a factual assessment of the factors causing the 
delay.  Once this is done, then any blame can be looked at to 
assess what a “fair and reasonable” EOT would be.  To do this, the 
Court looked at the responsibility of each party for the delay.  In 
this case, the Court considered that it had to perform a fact-based 
assessment to determine what was “fair”.

It is important to note that this was a decision by a Singaporean 
Court and different jurisdictions may take a different approach 
when considering how to interpret EOT clauses in construction 
contracts. As with any contract, it will depend on the terms of the 
clause included in the relevant contract(s). 

CONCLUSION 
An overriding theme in all EOT dispute cases seems to be that 
whenever there is a delay event, “real-time” documenting of the 
cause and effect of the delay will help determine whether the 
contractor is entitled to an EOT and if so, the extent of the EOT and 
any time-related costs.  If the Court has to make a determination 
about cause of the delay and what is “fair”, this type of 
documentation will be more useful than any retrospective delay 
analysis based largely on assumptions.  

An independent review of the available contemporaneous 
evidence may stop or reduce the escalation of any dispute. And if 
there is a formal claim, don’t forget to give proper notice in terms 
of the contract referencing the clause(s) relied on as grounds for 
the EOT.

https://cms.law/en/gbr/people/shona-frame
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Construction 
contract procedure 
and dispute 
resolution: There 
really is a reason 
to pay attention to 
the boring stuff 
By Belinda Green

Failure to follow a simple construction contract 
procedure resulted in a hollow dispute outcome 
for all in Cairns Building and Construction v 
Kaminaras. This Queensland case reminds us 
that contractual processes are not just put there 
by lawyers to annoy us, but are essential to the 
smooth running of a project.  

Cairns Building and Construction v 
Kaminaras1

The Kaminaras contracted a builder (Cairns 
Building and Construction) to design and 
construct a residential house in Cairns. A dispute 
arose when the builder issued a notice of 
1  Cairns Building and Construction Pty Ltd ATF P&T Kelly Trust t/as Phil Kelly Builders v Kaminaras & Anor [2021] 
QCAT 374. 
2  at [465].

practical completion and a final payment claim. 
The Kaminaras argued that there were defects 
and omissions that required substantial remedial 
work and refused to pay.  

The matter escalated, and both parties ended 
up cancelling the contract – the builder for 
failure to pay the final payment (valued around 
AU$110,000), and the owners for failure to 
carry out rectification works (valued at around 
AU$45,000). 

The builder started proceedings in the Queensland 
Civil and Administrative Tribunal, but ultimately 
walked away with nothing. Instead, the Tribunal 
found that the Kaminaras were justified in 
cancelling the contract. So what went wrong for 
the builder? 

Your mother was right: the rules 
are there for a reason 

Both parties claimed to cancel the contract. The 
perennial problem with cancellation is that you 
need to be sure you have the right to cancel. If 
you get it wrong, you have probably repudiated 
the contract instead (thus giving the other party 
the right to cancel). 
We might be tempted to create the maxim: “You 
must come to repudiation with clean hands” if we 
were dealing with an equitable remedy. But as 
it is based in the more prosaic common law, we 
might instead prefer the following: “Don’t forget to 
follow your contract procedure first”. 
This is exactly what tripped the builder up here. 
The Tribunal said that the builder had a complete 
disregard to the express terms of the contract.2 

https://www.queenslandjudgments.com.au/caselaw/qcat/2021/374/pdf-view
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Worse still, it was a pretty simple procedure that 
let them down. The contract required the builder 
to respond to a notice of defects with a further 
notice of practical completion. The builder did not 
do this. So, the final payment never became due 
or payable.3  This caused an obvious problem for 
the builder, who later tried to cancel the contract 
on the basis that the final payment had not been 
paid. The defects in work didn’t help, of course. 
But this simple procedural failure was a fatal blow 
to the builder’s position.  

Had the applicant simply issued the further 
notice of practical completion effectively 
repeating the earlier notice and asserting 
practical completion occurred without 
the need to attend to the respondents’ 
requirements, then the contract terms 
provide a means by which the inevitable 
dispute would be addressed. …  that’s 
where things went wrong for the applicant. 
As I observed it during my discussions 
with him on that correspondence, it had 
complete disregard to the express terms of 
the contract. 

Confused and confusing 
While this decision addresses the law on remedies, 
defects, and final payments etc, another clear 
message that readers take away from its pages is 
about case management. 

The claim and counterclaim for the parties here 
involved around AU$155,000 in total. A reasonable 
chunk of money, but nothing particularly large in 
the grand scheme of things. 

3  These contract requirements have parallels to New Zealand’s statutory payment regime, where a failure to serve a 
simple notice can also have serious ramifications for debts due. 
4  The Tribunal found that the owners were entitled to around AU$44,000 for rectification of defect works. But when 
deducted from the remaining contract price, the net payable to the owners was Nil.  

The hearing took four days, and the Tribunal noted 
that it would have wished for five or six to do the 
matters justice. A total of 12 expert witnesses were 
called. The resulting decision was issued nearly 40 
days after the hearing and runs to 140 pages long. 
The first 30 of those pages explains in detail why 
the expert witness testimony was not reliable. 

Overall, the witness evidence, claims and 
submissions are repeatedly referred to as 
confused and confusing. This was clearly a trying 
experience for all involved including the Tribunal. 

And all of this effort resulted in an award of $0 to 
the builder and $0 to the owners.4 

Dispute resolution needs a cool 
head and a well-briefed expert 
As a result, the true theme of this case might 
not be that contractual procedure is important 
(although that is still a message that lawyers would 
take any opportunity to convey!).  Instead, we 
might note that dispute resolution needs a cool 
head and a well-briefed expert. 

Domestic building work cases in Queensland 
first undergo “a dispute resolution process” 
with the Queensland Building and Construction 
Commission before being determined before 
the Tribunal. It is a shame that the earlier process 
did not bring a resolution for these parties, given 
the relatively low-level sums involved. A four-day 
hearing with lawyers and expert witnesses on 
both sides hardly seems proportional to the values 
involved here. 

https://www.buildingdisputestribunal.co.nz/adjudication/guides-and-resources/the-payment-regime/
https://www.qcat.qld.gov.au/matter-types/building-disputes/application-process
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It was also a shame that some of the expert 
witnesses were not briefed more clearly – some 
misunderstanding their role as a whole, while 
others were unable to answer simple questions 
about value put to them by the Tribunal. 

As the Tribunal expressed it:  

[556] The very nature of building disputes 
means that in most instances the outcome 
will turn on the expert evidence. This 
proceeding is no exception. It is unfortunate 
that the expert evidence presented to this 
Tribunal was not of the quality that should 
be expected, and the outcome for the 
parties reflects that. It is regrettably a sad 
state of affairs when parties to a contract 
to build a house as a home end up in this 
Tribunal and the outcome is a hollow one. 
The end result has often been described 
as a shattered dream for the owners. I fear 
that this is one of those.

Belinda is a solicitor in NZDRC’s KnowHow Team.* She has over 
16 years’ experience, working in both private and government 
sectors. Belinda has joined us from the Parliamentary Counsel 
Office where she drafted commercial legislation, and prior to 
that she practised as a commercial property lawyer.

* Building Disputes Tribunal is a part of the NZDRC Group. 
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Case in Brief: 
Principals beware, 
constructive 
acceleration is here
By Michelle Rubaduka

The road to a claim for constructive acceleration 
was laid in Australia when a project manager, 
heavily influenced by a principal and their agents, 
failed to act impartially and fairly. 

In a recent decision V601 Developments Pty Ltd 
v Probuild Constructions (Aust) Pty Ltd [2021] VSC 
849, the Supreme Court of Victoria reaffirmed 
the importance of the independence of project 
managers when performing independent 
functions. The Court found on the proper 
construction of the contract, there was a clear 
separation between the project manager’s 
function as an agent of the principal and their 
independent function as an assessor and certifier. 

The facts
In May 2011, 601 Developments PTY LTD (the 
Principal) engaged ProBuild Constructions (the 
Contractor) to design and construct a mixed-
use commercial and residential development in 
Melbourne. The agreement was an amended 
Australian Standard Contract AS4902-2000 (the 
Contract).

The project manager was tasked with two primary 
functions: it was an agent of the Principal, and 
it was an independent assessor and certifier of 
extension of time (EOT), practical completion and 
delay in damages claims.

The Principal commenced proceedings claiming 
liquidated damages for late completion, relying 
on certificates issued by the project manager 
totaling just over $4.7 million.

The Contractor, in its defence, highlighted the 
project manager’s impartial conduct that resulted 
in the unjustified rejection of the Contractor’s 
EOT claims. The Contractor counterclaimed 
EOTs, constructive acceleration costs, delayed 

damages, payment for variation and early 
completion costs.

The decision
A contractor can claim damages for constructive 
acceleration if a principal wrongfully fails to grant 
an EOT claim. The damages are to compensate 
the contractor for the extra work that goes into 
accelerating the works to meet the extended 
target date. 

The Contract obliged the project manager to 
act impartially and fairly in their independent 
functions, when acting as an assessor and certifier. 
Ordinarily, constructive acceleration would not 
be available in such circumstances, because the 
actions of the independent certifier cannot be 
traced back to the principal.

In this case, however, the Court found the project 
manager had attended meetings, been a party 
to communications regarding the defence of the 
builder’s EOT claims, and acted in accordance 
with the Principal’s instructions in relation to their 
independent functions: all of which actions were 
in direct breach of the Contract. 

The Court found that the Principal intended 
to deprive the Contractor of its contractual 
entitlements in favor of the Principal’s commercial 
interests. Further, the project manager’s 
participation displayed a fundamentally impaired 
understanding and appreciation for the level of 
independence required by the contract in relation 
to the assessment and verification function.

The Principal’s claim was dismissed, as the Court 
set aside the liquidated damages certificates 
and ascribed little value to the project manager’s 
evidence. 

The Court found in favour of the Contractor, 
granting its EOT claims, acceleration costs, 
delayed damages, payment for variation and 
early completion costs.

The Court also presented an interesting analysis in 
favour of the retrospective calculation of delay 
damages, and the decision addresses double 
recovery concerns with delay damages claims 
and acceleration costs.

Conclusion
Where there is a third-party administrator the 
conduct required to make a successful claim of 
constructive acceleration is difficult to establish. 
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The EOT claims were justly owed to the Contractor; 
and it was clear the Principal’s undue influence 
and insertion into the project manager’s 
assessment and certification functions resulted in a 
“late completion” determination.

The level of collusion present in this case is rare, 
but the conduct has essentially ushered in a 
successful claim of constructive acceleration in 
Australian courts where its existence was barely 
recognised. 

This case serves as a reminder to project 
managers and all contract administrators to 
seek independent legal advice regarding their 
contractual obligations. It is also a reminder 
to lawyers advising and drafting construction 
contracts to ensure that clients are aware of their 
requirement to observe the separation between 
the administrator’s independent functions and 
their functions as an agent of the principal. 

Michelle began working at the Building Disputes Tribunal in her final year studying a BCom/LLB at the 
University of Auckland. She is now working towards being admitted as a barrister and solicitor of the 
High Court of New Zealand.

ABOUT THE AUTHOR
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Summary
The Government has given residential property 
developers a deadline of early March 2022 to 
agree a fully funded  plan of action to fix the 
cladding crisis in England. Failure to do so may lead 
to the Government imposing a solution in law. The 
Government has also announced a reset of its 
approach to protect tenants from the impact of 
the cladding crisis.

Context – Building Safety Bill
We have previously reported on the Building Safety 
Bill (“the Bill”) which continues to make its way 
through Parliament and which sets out a pathway 
for the future of how residential buildings should 
be constructed and maintained. The Bill contains 
a series of reforms to building safety and is the most 
substantial legislative response to the Grenfell 
Tower fire in 2017. The Bill has a new regime for 
the management of building safety risks in an 
occupied “higher-risk” building in England, which is 
a building at least 18 metres high, or with at least 7 
storeys, and with at least 2 residential units.

One of the biggest controversies of the Bill relates 
to how the steps to manage safety risks for such 
a building will        be funded and the extent to which 

tenants may be made to pay for historical remedial 
works.

The Bill currently proposes that, for a lease of at least 
7 years of premises in such a building under which 
the tenant         pays a variable service charge, terms 
will be implied requiring the tenant to pay a so-
called “building safety charge” and the landlord to 
comply with its building safety duties.

The Government has clarified previously that the 
building safety charge will only cover the ongoing 
costs of the new            building safety regime, and not the 
cost of remedial works. The building safety charge is 
intended to be payable in respect of costs incurred 
(or to be incurred) in connection with measures 
that the designated accountable person will be 
entitled to take under the new regime to assess 
and manage the building safety risk of the relevant 
building.
The position in relation to the recovery of costs for 
the remediation of existing defective cladding 
systems/completing works to rectify historical 
defects which make a building unsafe, has been 
regarded as unclear.

Also, importantly, there are no equivalent provisions 
in the Bill for residential buildings that are less than 
18 metres   high.

UK: Important announcement on the 
cladding crisis
By Warren Gordon, Eleanor Murray, Lukas Rootman and Mark Heighton  

https://www.cms-lawnow.com/ealerts/2021/07/important-building-safety-bill-developments?cc_lang=en
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On 10 January 2022 the Government announced 
a reset of its approach to building safety with 
a new plan to  protect tenants and make 
certain developers and companies pay to fix 
the cladding crisis. The Government published 
a letter to residential developers setting out its 
expectations on achieving a fully funded plan of 
action.

Government’s letter to 
developers
The Government is concerned to address 11-18 
metre residential buildings with unsafe cladding 
and does not want          the cost of this to sit with the 
tenants of such buildings. The Government has 
made some financial provision for this cost through 
its aluminium composite material (ACM) cladding 
system remediation programme and through 
the         Building Safety Fund (which covers the capital 
costs of removing and replacing unsafe non-ACM 
cladding systems, but not for buildings less than 
18 metres high). This leaves a funding gap for 11-
18 metre residential buildings and, while some 
developers have funded remedial works, others 
have not. The Government’s letter of 10 January 
2022 focuses on 11-18 metre buildings, but also 
relates to buildings 18 metres or higher.

In the letter, Rt Hon Michael Gove MP, the 
Secretary of State at the Department for Levelling 
Up, Housing and Communities, offers a window 
of opportunity, between now and March 2022, for 
the industry as a whole to work with his department 
to agree a settlement that will “ensure the industry 
that caused the cladding problem pays to        fix it”.

The Government expects clear commitments from 
developers to:

1. Agree to make financial contributions this year 
and in subsequent years to a dedicated fund 
to cover the full outstanding cost to remediate 
unsafe cladding on 11-18 metre residential 
buildings (estimated currently at £4 billion);

2. Fund and undertake all necessary remediation 
of residential buildings over 11 metres that the 
developers      have played a role in developing 
(this includes both 11-18 metres and 18 
metres+); and

3. Provide comprehensive information on all 
residential buildings over 11 metres, which 
have historic fire-safety  defects and which 
developers have played a part in constructing 
in the last 30 years.

It is proposed that the Government will host a 
roundtable bringing together 20 of the largest 

housebuilders and    developer trade bodies, 
followed by ongoing negotiations, and discussions 
will at appropriate junctures include    tenants and 
those affected by the Grenfell Tower tragedy.

The Secretary of State’s expectation is that 
developers publicly commit to this framework by 
early March 2022, so that there is a clear, fully-
funded plan of action that can be made available 
to the public and affected tenants. The Secretary 
of State is prepared to take all steps necessary to 
make this happen, including restricting access to 
Government funding and future procurements, the 
use of planning powers, the pursuit of companies 
through the     courts and the imposition of a solution 
in law if necessary.

The Government will announce a decision on 
which companies are in scope to make funding 
contributions, but it is expected to cover all firms with 
annual profits from housebuilding at or above £10 
million.

Headlines for Government’s 
other announcements on 
10 January 2022
• Following the Secretary of State’s letter to 

developers, the old proposed loan scheme for 
tenants in medium- rise flats will be scrapped.

• There is a 4-point plan to reset the 
Government’s approach on building safety:
 ◦ Opening up the next phase of the Building 

Safety Fund to remove cladding from the 
highest risk      buildings.

 ◦ Establishing a new team to pursue 
companies at fault, making them fix the 
buildings they built and face commercial 
consequences if they refuse.

 ◦ “Restoring common sense” to building 
assessments and the market. This includes 
an assumption that there is no risk to life 
in medium and low-rise buildings unless 
there is clear evidence of the contrary; 
and withdrawing the Government’s 
Consolidated Advice Note, which was 
wrongly interpreted by the industry as 
requiring remediation of all cladding 
irrespective of building height. The 
Government will also support    updated 
British Standard Institution guidance, to 
avoid wholescale cladding replacement 
where safe to do so. Lenders are 
encouraged to continue to minimise 
the use of EWS1 forms for medium and 
lower rise  buildings and, if such forms are 
deemed necessary, the Government will 
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indemnify building assessors to give them 
greater confidence to exercise professional 
judgement when providing the form.

 ◦ New protections for tenants living in their 
own flats: with no bills for fixing unsafe 
cladding and new statutory protections for 
tenants within the Building Safety Bill.

• The Government intends to introduce 
amendments to the Building Safety Bill to 
retrospectively extend the legal right of 
building owners and tenants to demand 
compensation from their building’s developer 
for safety defects up to 30 years old. The Bill 
currently covers defects up to 15 years old.

• There will be an additional £27 million for the 
installation of fire alarms in all high-risk buildings 
so as to end the waking watch measures, 
which are usually paid for by tenants.

• The Government will seek to ensure tenants are 
protected from forfeiture and eviction due to 
historic fire safety costs.

Other taxes already announced
The Building Safety Bill contains provisions to be 
included in the Building Act 1984 for a levy on 
applications for building control approval in 
respect of higher-risk buildings.

Residential Property Developer Tax: Certain 
residential property developers will be liable 
to the Residential     Property Developer Tax (as 
a contribution to the costs associated with the 
removal of unsafe cladding) and our     Law-Now’s 
here and here provide further details including 
the exemption for build-to-rent investors, non-profit 
housing companies and student accommodation.

Conclusion
The Government has announced a significant series 
of policy measures to protect tenants from the 
impact of the cladding crisis and to seek to ensure 
that developers pay. Some of the announcements 
are lacking in detail and we will keep you updated.
This article was written by CMS partners/employees 
Warren Gordon, Eleanor Murray, Lukas Rootman 
and Mark Heighton, and was first published on CMS 
Law-Now on 12 January 2022 available here https://
www.cms-lawnow.com/ealerts/2022/01/important-
announcement-on-the-cladding-crisis?cc_lang=en.
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Liability in tort depends upon proof of a personal 
breach of duty, with one true exception, vicarious 
liability. The law of negligence is generally fault 
based; a defendant is personally liable only for the 
defendant’s own negligent acts and omissions. 
The law does not, in the ordinary course, impose 
personal liability for what others do or fail to do. In 
the exceptional situations where a non-delegable 
duty is imposed, it is the discharge of the duty 
that is non-delegable. As Tipping J noted in 
Cashfield House,1 performance of the duty can be 
delegated, but responsibility for that performance 
cannot.

Vicarious liability in tort requires a relationship 
between the defendant and the wrongdoer, and 
a connection between that relationship and the 
wrongdoer’s act or default, so that it is just that 
the defendant should be held legally responsible 
to the claimant for the consequences of the 
wrongdoer’s conduct.

In Woodland,2 the Court noted that the 
boundaries of vicarious liability have expanded 
to embrace tortfeasors who are not employees 
of the defendant, but who stand in a relationship 
which is sufficiently analogous to employment. 
The boundaries have not extended to include 
truly independent contractors. Vicarious liability 
is constrained by the need to find a prerequisite 
relationship between the primary tortfeasor  

1  Cashfield House v D & H Sinclair Limited [1995] 1NZLR 452 (HC).
2  Woodland v Essex County Council [2013] UKSC 66, [2014] AC 537.
3  A Builder’s Duty of Care – When Should it apply to the Directors and Employees of Companies involved in the 
Creation of Defective Buildings? Grant Brittain (2017).

and the defendant. By contrast, imposition of a 
non-delegable duty focuses on the relationship 
between the defendant and the victim of the 
tort.3

The English courts have once again looked at the 
issue of vicarious liability involving sub-contractors 
in the case of Hughes v Rattan [2022] EWCA Civ 
107.

The Court of Appeal provided helpful obiter 
comments on the first limb of the test for 
vicarious liability, namely the requirement that 
the relationship between the wrongdoer and 
the defendant be factually one of employer/
employee or akin to such a relationship. 
The Court of Appeal ultimately found against 
the defendant. Although there was no vicarious 
liability, there was a non-delegable duty, a 
breach of which made the defendant liable for 
the actions of sub-contractors.

Background
The claimant alleged that she received negligent 
dental treatment from three dentists on various 
occasions between August 2009 and December 
2015. Dr Rattan (the defendant) was the owner 
and operator of the dental practice where the 
claimant attended. 

Vicarious liability and subcontractors
By Sam Dorne
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The claimant was not treated by the defendant 
but rather by three associate dentists. The 
associates were contracted through associate 
agreements based on the British Dental 
Association standard contract. They were 
responsible for the standard of their own work, 
personally held indemnity cover for negligence 
claims, and were responsible for their own tax, 
amongst other things. 

The High Court had to determine whether the 
defendant was liable for the acts or omissions of 
the associates by virtue of either a non-delegable 
duty of care or vicarious liability. The High Court 
found that both vicarious liability and a non-
delegable duty were present. Therefore the 
claim could be made through either of these 
mechanisms.

That decision was appealed to the Court of 
Appeal.

Non-delegable duty of care 

The case illustrates that the tests for non-
delegable duty of care and vicarious liability are 
distinct and separate tests. 

Non-delegable duty of care is a matter of the 
relationship between the claimant and the 
defendant and the control that the defendant 
has over the claimant. It is not a matter of control 
over the party carrying out the work. A non-
delegable duty of care can exist even where 
the relationship between the defendant and the 
independent contractor carrying out the work is 
insufficiently akin to employment to give rise to 
vicarious liability. 

When analysing the facts, the Court of Appeal 
agreed with the High Court that a non-delegable 
duty was present. As such, the claim could 
proceed against the defendant.

Vicarious liability finding

The Court of Appeal could have left it there; 
however, it went on to decide whether the 
defendant was also vicariously liable for the 
associates’ actions. In this, the Court of Appeal 
differed from the High Court.

The defendant argued that the High Court erred 
in law in making a finding that vicarious liability 
existed. They argued that it failed to consider 
various factors consistent with the associates 
being independent contractors when determining 

whether the relationship between the defendant 
and the associates was akin to employment.

The Supreme Court decision in Barclays Bank Plc v 
Various Claimants [2020] UKSC 13 was considered. 
In Barclays Bank the issue was whether the bank 
was vicariously liable for the sexual assaults 
committed by a late doctor. He was a medical 
practitioner with a portfolio practice. That entailed 
work as an employee in local NHS hospitals, 
undertaking medical examinations for emigration 
purposes, work for insurance companies, a 
mining company and a government board, 
and undertaking medical assessments and 
examinations of employees or prospective 
employees of the bank. The bank did not retain 
the doctor but paid a fee for each report.

The Supreme Court found that the bank was not 
vicariously liable. The critical question was whether 
the relationship with the defendant could properly 
be described as being akin (or analogous) 
to employment, with the focus being on the 
contractual relationship between the parties and 
that factors both for and against the relationship, 
being one akin to employment, should be 
balanced together. 

In applying Barclays Bank, the Court of Appeal 
found the factors for the relationship were: 

• the fact that the practice controlled the 
opening hours of the practice premises and 
equipment; 

• the practice had a responsibility to provide 
contracted NHS services through the dentists; 
and 

• the dentists were contractually obliged to 
follow the policies and procedures of the 
practice (but these policies and procedures 
were found not to constitute substantive 
control of the dentists).

The factors against the relationship were: 

• the dentists were not required to be exclusive 
to the practice or to work any minimum hours; 
they were free to work as little as they wanted 
– or, for other practices, that the defendant 
had no right to control the treatment 
provided; 

• they were responsible for their own tax 
payments; 

• that they shared the liability for bad debts; 
• that they were required to have in place their 

own indemnity arrangements; and 
• they had to pay for their own professional 

clothing and professional development.
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In weighing up these competing factors the 
Court of Appeal found that the test was not 
met. The Court was particularly swayed by the 
independence of the dentists from the practice. 
As such, it was held that the relationship was not 
akin to employment, and so vicarious liability did 
not arise.

Analysis

The decision on vicarious liability has adopted the 
common-sense approach taken by the Supreme 
Court in the Barclays Bank case, namely, that 
an independent contractor is an independent 
contractor. In other words, to be in a position to 
be vicariously liable for the actions of another 
in this setting, there is a clear requirement that 
the relationship between the transgressor and 
the defendant be factually one of employer/
employee or akin to such a relationship. 

The judgment will therefore be welcomed by 
businesses which utilise independent contractors. 

However, businesses will still need to be alive 
to the issue of their non-delegable duties. For 
example, in New Zealand, courts have held non-
delegable duties exist in many situations, including 
in relation to the construction of houses, flats, or 
units in unit title developments.4 Just because a 
party may not be liable for the actions of another 
separate contractor, they may still be liable if they 
owe a non-delegable duty of care to another 
party.

Conclusion
For a number of years, the English courts have 
been clarifying the extent to which employers 
are held accountable through vicarious liability. 
Arguably, there has been a rolling back of the 
broader liability attaching to a contractor, as 
can be seen in the Rattan case, which will be 
welcome news to many. However, care must be 
taken, especially if the duty of care is attached 
to a non-delegable duty which would still be a 
gateway for potential claims.

4  Mt Albert Borough Council v Johnson [1979] 2 NZLR 234 (CA); Morton v Douglas Homes Ltd [1984] 2 NZLR 548 at 
591/17–593/1; Body Corporate 188529 v North Shore City Council [2008] 3 NZLR 479 (HC); Body Corporate 185960 v 
North Shore City Council HC Auckland CIV-2006-404-3535, 22 December 2008; Body Corporate 183523 v Tony Tay & 
Associates Ltd HC Auckland CIV-2004-404-4824, 30 March 2009; Body Corporate 191608 v North Shore City Coun-
cil HC Auckland CIV-2008-404-002358, 19 February 2009 (in which case the developer was also designer and builder 
and as such owed duties of care to the owners of the units); Keven Investments Ltd v Montgomery [2012] NZHC 1596 ; 
and Body Corporate 346799 v KNZ International Co Ltd [2017] NZHC 511.

ABOUT THE AUTHORS

Sam Dorne is a member of the NZDRC's 
Knowledge Management team and provides 
technical support to the Building Dispute 
Tribunal. Sam recently returned back to NZ 
after nearly 19 years of living in the UK where 
he spent the last several years working as a 
civil litigation solicitor mainly dealing with the 
recoverability of legal costs and consumer 
claim cases.  He has experience in advocacy, 
case management and legal drafting and 
had several cases go to the Court of Appeal 
in England. 

https://advance.lexis.com/api/document?collection=cases-nz&id=urn:contentItem:5B04-HHG1-JG59-22K9-00000-00&context=1230042
https://advance.lexis.com/api/document?collection=cases-nz&id=urn:contentItem:5B04-JHM1-FCK4-G2YP-00000-00&context=1230042
https://advance.lexis.com/api/document?collection=cases-nz&id=urn:contentItem:5B04-JHM1-FCK4-G2YP-00000-00&context=1230042
https://advance.lexis.com/api/document?collection=cases-nz&id=urn:contentItem:5B04-HR01-JF1Y-B061-00000-00&context=1230042
https://advance.lexis.com/api/document?collection=cases-nz&id=urn:contentItem:5D5S-V2C1-F5DR-20NV-00000-00&context=1230042
https://advance.lexis.com/api/document?collection=cases-nz&id=urn:contentItem:5N7D-11H1-FGJR-2189-00000-00&context=1230042
https://cms.law/en/gbr/people/shona-frame


19 www.buildingdisputestribunal.co.nz

Trust Disputes
A smarter way to resolve trust disputes is here

FIND OUT MORE

  NEW ZEALAND DISPUTE RESOLUTION CENTRE

  www.nzdrc.co.nz

https://www.nzdrc.co.nz/expertise/trust-disputes/
https://www.nzdrc.co.nz/expertise/trust-disputes/
http://www.nzdrc.co.nz


www.buildingdisputestribunal.co.nz 20

And you think 
you may have 
problems with 
your construction 
contract? 
 
Jo O’Dea 

In the recent Australian case of Gemcan 
Constructions Pty Ltd v Westbourne Grammar 
School [2022] VSC 6, the Supreme Court of 
Victoria considered a number of issues concerning 
a construction payment dispute between 
the parties.  Technically this case was the 
enforcement claim culmination of a number of 
problems.  

NOTE:  This case is an Australian case.  It 
concerned two relevant pieces of legislation 
there, the Commercial Arbitration Act 2011 
(CCA) and the Building and Construction Industry 
Security of Payment Act (2002), (“SOP” Act).  
The relevant equivalent law in New Zealand is 
the Arbitration Act 1996 and the Construction 
Contracts Act 2002, which are broadly similar but 
with some quite significant differences.  For the 
purposes of both the legislation and the case law 
there are enough similarities to conclude that the 
outcome of the dispute would be similar in New 
Zealand. 

Background 
On 25 July 2016, Gemcan Constructions Pty Ltd 
(Gemcan) and Westbourne Grammar School 
(WGS) entered into a construction contract for 
various works at a WGS campus. Disputes about 
the work and payments occurred, and for this 
the parties sought a determination under the SOP 
Act.  WSG then sought a judicial review of the 
determination. 

Judicial review (2017) 
WGS sought judicial review of the payment 
determination in the Supreme Court of Victoria 
and was successful in having it quashed. His 
Honour Robson J held that the adjudicator had 

committed a jurisdictional error in finding that 
a notice from WGS purporting to take works 
remaining to be performed under the Contract 
out of the hands of Gemcan (the take-out notice) 
was invalid because it had not been validly served 
on the Builder.

Shall we arbitrate? (2020)
In addition to payment disputes, the parties 
weren’t even able to agree that they had a 
valid dispute resolution clause. Gemcan sought 
to refer the disputes to arbitration under the 
relevant clause of the contract.  WGS opposed 
this, arguing that the contract did not constitute 
a binding agreement to arbitrate because it did 
not contain details of how the arbitrator would 
be appointed and which arbitration rules would 
apply.  

In determining this point in favour of Gemcan, 
the Court found that the contract contained a 
valid arbitration agreement allowing the Court 
to decide on the appointment of an arbitrator 
pursuant to section 11 of the CAA.  Gemcan then 
commenced arbitration proceedings against 
WGS.

The Arbitration (2021)  
At arbitration, Gemcan obtained an award in 
its favour for the payment claim under the SOP 
Act. One of the arguments raised by Gemcan 
was that the take-out notice was invalid on the 
basis that Gemcan was not in substantial breach 
of the contract. WGS argued that Gemcan 
was precluded from making that argument 
(“estopped”) because the validity of the take-out 
notice had already been determined by Robson J 
in the judicial review proceeding.

The arbitrator found that the decision of Robson 
J was limited to considering whether the 
adjudicator had erred in determining that the 
take-out notice had been validly served. Gemcan 
was not estopped from arguing in the arbitration 
that the notice was otherwise invalid on the 
basis that it was not in breach of the contract. 
The consequence of this was that the take-out 
notice was invalid in substance and that WGS had 
not, therefore, validly taken the work away from 
Gemcan.

The Supreme Court (2022) 
Gemcan then applied for enforcement of the 
arbitration award and WGS applied to have the 



21 www.buildingdisputestribunal.co.nz

award set aside on the basis that it was in conflict 
with public policy. WGS argued that the arbitrator 
was “estopped” from finding that Gemcan was 
not in substantial breach of contract. WGS argued 
that the principles of res judicata and issue estoppel 
applied.

Res judicata means that something has been 
adjudicated by a competent court and therefore 
cannot be pursued further by the same parties. Issue 
estoppel prevents a party attempting to relitigate 
an issue of fact or law previously determined in 
legal proceedings. WGS also argued that an 
Anshun estoppel applied.  This type of estoppel is a 
form of issue estoppel which operates to prevent a 
party from bringing a claim in proceedings which 
should have been (but weren’t) brought in earlier 
proceedings.

The two main issues were:
i. whether there was an issue estoppel  
 (or an Anshun estoppel); and
ii. if so, whether the arbitration award  
 should be set aside because the failure  
 by the arbitrator to apply the issue  
 estoppel or Anshun estoppel made it  
 contrary to public policy.

Justice Riordan concluded that the issue considered 
in the judicial review case was whether the take-
out notice was invalid because it was served after 
the WGS had already taken the work away from 
Gemcan.  Robson J’s decision that the adjudicator 
was mistaken to find that the take-out notice was 
invalid was only made in respect of the procedural 
requirements for service of the take-out notice. 
Robson J did not make any finding about the 
substantive content of the take-out notice – that is, 
whether Gemcan was in breach of the contract. 
In the circumstances, Justice Riordan found that 
there was no issue estoppel which prevented the 
arbitrator from determining that Gemcan was not in 
substantial breach of the contract and that the Take 
Out Notice was therefore invalid. 

Justice Riordan also found that an Anshun estoppel 
did not arise because Gemcan’s failure to allege 
before Justice Robson (in the judicial review 
proceeding) that there was no substantial breach 
of contract entitling WGS to issue the take-out 
notice was not unreasonable. To find otherwise 
would be contrary to the objectives of the SOP Act, 
which is designed to ensure prompt payment and 
cashflow through a quick adjudication process, 
subject to final determination of disputes at a later 
time. Requiring parties to raise complex substantive 
matters during adjudication or on judicial review of 
an adjudication determination would defeat the 
purpose of the legislative scheme. 
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Despite finding that an estoppel did not arise, 
Riordan J went on to consider whether an error by 
the arbitrator could result in the arbitration award 
being in conflict with the public policy.
He noted that that the public policy exception 
should be narrowly construed.  In noting this, 
and having regard to the approach of minimum 
intervention in arbitral proceedings enshrined in 
the CAA, Riordan J found that a failure by an 
arbitrator to apply an issue estoppel was capable 
of engaging the public policy ground.  BUT that 
ground would not be effective unless there had 
been a real practical injustice or unfairness in the 
making of the award.

His Honour concluded that even if he had found 
the arbitrator was in error, there had been no real 
practical injustice or unfairness.  

Conclusion
Here, the Court seems to have followed the “spirit” 
of the legislation in reaffirming that where there is 
a payment dispute mechanism, this mechanism 
will operate to do just that. A determination 
(about payment) under the SOP Act does not 
finalise the rights between the parties, and in most 
cases the parties will have agreed a final dispute 
resolution mechanism under the relevant building 
contract – which they must use. 

To decide whether or not there is any issue 
estoppel, the court will look at the facts of the 
case to decide whether there has been real 
unfairness or practical injustice.  If there has been 
a judicial review of an adjudicator’s determination 
under the SOP Act, it is unlikely a court will find 
there has been real unfairness and practical 
injustice in circumstances where matters outside 
the scope of the judicial review are not argued 
before the court.

In New Zealand, it is not uncommon for a claimant 
to bring an adjudication over a payment dispute 
on the basis of default liability (ie, technical non-
compliance with the payment regime under 
the CCA) and on the merits in the alternative. 
Adjudicators have the power to determine any 
dispute arising under a construction contract (not 
just payment disputes) and since December 2015, 
determinations concerning the parties’ rights and 
obligations are enforceable in accordance with 
section 59A of the CCA (see section 58(2)).

The question as to whether res judicata (an issue 
estoppel) arises in the context of successive 
adjudications is a different issue. The leading 
New Zealand authority on res judicata in the 
adjudication context is the decision of the High 
Court in Body Corporate 200012 v Keene QC 
[2017] NZHC 2953 at [81]-[83]. 

More recently in Haskell Construction Limited v 
Ashcroft [2020] 3 NZLR 113 (HC) at [77] Grice J 
stated that…the focus should be on what was 
actually determined in the earlier adjudication 
decision. That determines how much or how 
little remains available for consideration by 
the subsequent adjudicator…Any analysis of 
commonality must be undertaken bearing in 
mind the robust and time limited process for 
adjudications. Unless it is clear the matters in the 
claim have all been uncontestably dealt with or 
should have been in the earlier adjudication this 
Court should be cautious about interfering with 
the adjudicator’s decision. It should not undertake 
a fine analysis of the issues raised in the earlier 
adjudication. The adjudicator, not this Court, is in 
the best position to undertake that analysis and 
reach a decision informed by the information put 
before him and the parties’ submissions.

https://cms.law/en/gbr/people/shona-frame
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The decision in Hirst v Dunbar [2022] EWHC 
41 (TCC) considers the impact of payment 
provisions in a construction contract, whether 
through contract or implied terms, and the 
commencement of the limitation period for 
payment claims under the contract. 

It indicates that the need to specify a due date 
for payment and the service of a payment notice 
may not affect the standard six-year limitation for 
a cause of action for payment upon completion of 
the work, save for limited circumstances.

Background
Originally a farm, the construction site in question 
had been partially converted to an estate of 26 
properties before the original developer folded.  
It was purchased from liquidators by, in part, the 
defendants, and the claimant took on the job of 
completing the development.  Work began in 
October 2011.

The claimant brought an action claiming sums for 
construction work done.  The claim was for nearly 
half a million pounds.  

The primary dispute at trial was whether the 
claimant had been contracted to complete 
the works by the defendant or whether they 

had taken the job at their own risk with a view to 
purchasing the site themselves.  

The Court decided there was no contract 
between the parties, so the claim failed. However, 
the Court did go on to consider whether the claim 
had also been brought out of time.

The limitation issue

Even though the Court ruled there was no 
contract between the parties, it was still accepted 
that practical completion of the project had been 
certified on 4 December 2012. 

The claimant argued he had agreed to be paid 
after the work was done. 

The first formal claim for payment was made on 
6 March 2014, seeking £476,886.29.  No response 
was received and a claim for the reasonable 
price under a contract was brought on 2 August 
2019.  The defendant raised limitation as a 
defence. 

The Court had to make a determination about 
whether the cause of action had occurred before 
2 August 2013 (six years prior to the court issue 
date – six years being the common law statute of 
limitations period within which to make a claim in 
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the UK).
It was the claimant’s case that as the contract 
(assuming there was one) did not contain an 
adequate mechanism for payment, that the 
Scheme for Construction Contracts (England and 
Wales) Regulations 1998 (the Scheme) implied 
payment terms, in that:

1. the final payment was due on the later of 30 
days following completion of the works or the 
claimants making a claim;

2. that the defendant was required to serve a 
payment notice five days after the due date 
for payment; and 

3. in the absence of a payment notice, the sum 
in the claim would become the notified sum 
payable by the defendant. 

The claimants argued that the first demand 
for payment on 6 March 2014 represented the 
making of a claim and that the defendant should 
have issued a payment notice on 12 March 2014.  
If correct, the proceedings would have been 
commenced less than six years after the right to 
payment occurred and therefore would have 
been within time.

This was rejected by the Court.

The Court did not agree that issuing a payment 
notice was a precondition to the right to payment.  
Once the works were completed, the claimant 
would not have needed to take any further action 
to crystallise the right.  In that event, the claimant 
could have assigned the right to payment or 
sought a declaration that payment would be due.  

It followed that any payment made in response 
to the making of a claim under paragraph 6 of 
the Scheme meant the discharge of a cause 
of action that already existed and accrued 
independently.

The Court also distinguished paragraph 9 of the 
Scheme from a clause in a contract requiring 
an employer to pay a contractor a sum certified 
by an independent certifier.  In Henry Boot 
Construction v Alstom Combined Cycles Ltd 
[2005] EWCA Civ 814, the issuing of an engineer’s 
certificate was held to be a condition precedent 
to a contractor’s right to payment.

Conclusion

In summary, the Court held that payment terms 
implied by the Scheme did not displace the 
common law rule regarding limitation.  In the 
absence of a special term to the contrary, such 
as that found in Henry Boot, the cause of action 
for payment under a contract for services enures 
on completion of the work.  The work had been 
completed on 4 December 2012, more than six 
years before the claim was brought to Court, so 
the claim was time-barred. 

This decision now provides authority as to how the 
terms implied by the Scheme impact the limitation 
period.  Parties are best warned to err on the 
side of caution and issue proceedings within the 
limitation period following the completion of works 
rather than run the risk that their contract does not 
provide the protection they thought it would.
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