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Expert “evidence” needs to be more than 
just bald assertions to win the day

WA Supreme Court finds no implied 
license to use home design plan
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Tēnā koutou katoa

Welcome to the 46th issue of BuildLaw® in which we draw on the experience and expertise of 
leading experts in the field to bring you commentary, articles and reviews on topical matters 
relating to construction law.

This issue of BuildLaw is packed with interesting news, insights and updates from around the world. 
We start with the question: can you cancel a contract for failure to satisfy a condition where your 
own behaviour had a material effect on that failure? Belinda Green discusses this issue in the 
context of the recent Supreme Court of New Zealand case of Melco Property Holdings (NZ) 2012 
Limited v Hall and gives us some pointers on how to make the most of a conditional contract 
(page 10). 

In Case in Brief, Kate Holland takes us to England to look at how the Technology and Commercial 
Court weighed up competing expert evidence – a useful reminder to ensure expert witnesses are 
well prepared, cooperative and impartial (page 15). Continuing to look at the topic of expert 
evidence, Adrian Sharma discusses a recent decision of the Queensland Civil and Administrative 
Tribunal that emphasised the need for expert evidence to be more than just bald assertions (page 
17).

Keeping us up-to-date on regulatory matters, Sam Dorne steps us through the Ministry of Business, 
Innovation and Employment’s proposed overhaul to the regulation of engineers (page 19), before 
Maria Cole takes us back to the English Technology and Construction Court to look at a recent 
decision that reinforces the high threshold to meet to oppose enforcement of an adjudicator’s 
determination (page 23). 

With more on implied licenses and copyright of design work (page 24), an exploration of the limits 
of the Fiona Trust presumption (page 28), supply shortages and managing cost escalations under 
NZS3910:2013 (page 31), and NEC’s new climate change clause (page 35), I’m sure you will all find 
something of interest in this 46th issue. 

As always, I wish to take this opportunity to thank all our contributors. We are most grateful for the 
support we receive from dispute resolution professionals, law firms, and publishers, locally and 
overseas, that allows us to share with you papers and articles of a world-class standard, and to 
bring you a broad perspective on the law and evolving trends in the delivery and practice of 
domestic and international dispute resolution and construction law. 

Contributions of articles, papers and commentary for future issues of BuildLaw® are always 
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute 
BuildLaw® to your friends and colleagues – they are most welcome to contact us if they wish to 
receive our publications directly. 

Ngā mihi nui

Nā Catherine Green 
Editor

From the Editor
Catherine Green

Subscribe to 
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BuildLaw in Brief
Regulatory updates
NZ consultation on changes to 
the Building Code now open for 
submissions
MBIE has published this year’s proposed updates 
to the Building Code and is currently accepting 
feedback. 

The three consultation areas are:

Plumbing and drainage 

• Reduction of lead content of plumbing 
products. Products that were compliant when 
installed will not need replacing. A transition 
period will allow manufacturers and suppliers 
to adjust their products. 

• Maximum hot water temperature will be 
reduced from 55ºC to 50ºC to prevent scalds. 
In Early Childhood Centres it will be reduced 
to 40ºC. The changes will only apply to new 
plumbing fixtures used for personal hygiene 
(washbasins, showers, baths etc). 

• New backflow prevention requirements to 
protect drinking water from contamination. 

Hollow core flooring

• The current standard design of hollow core 
flooring will no longer be deemed to comply 
with the Code due to earthquake structural 
safety concerns. 

Protection from fire

• New standards for fire detection, escape and 
spread control systems for low-rise multi-level 
residential housing.

• New fire protection products standards (smoke 
alarms, fire alarms and sprinklers). 

You can have your say on the proposals by 
completing and submitting the consultation 
submission form to buildingfeedback@mbie.govt.
nz. The deadline for submissions is 1 July 2022.

England – The Building Safety Act 
comes into force

The new Building Safety Act 2022 (Act) is now 
in force and is the most significant change 
to England’s building regulation regime in 40 
years. The Act introduces important changes for 
residential building developers, owners, landlords 
and tenants. Many of its provisions still require 
secondary legislation to be developed over the 
next 12 to 18 months, with the Act fully operational 
by October 2023. 

The Act’s focus is on higher risk buildings (over 18m 
but in some cases 11m) and is the Government’s 
key legislative response to the London Grenfell 
Tower tragedy. 

Some of the key changes include:

• Building Safety Regulator 
The Health and Safety Executive will take 
over as the new Building Safety Regulator 
overseeing building control and inspection, 
replacing the current system of approved 
inspectors and local authorities.  

• Gateway system  
Gateways of compliance permissions at 
each major stage of development (planning, 
construction and completion). Any proposed 
variations to approved plans will need to re-
submitted to the Building Safety Regulator for 
approval. 

• Higher risk building register 
Higher risk buildings cannot be occupied until 
they have been certified and registered with 
the Building Safety Regulator.  

• Statutory time limit extensions 
Retroactive extension of statutory time limits 
for claims for existing defective building work 
has been extended from 6 to 30 years. Claims 
can be brought for defective building work 
undertaken as far back as 1992.   

• Section 38 Building Act 1984 activated 
The dormant section 38 of the Building Act 

https://www.mbie.govt.nz/have-your-say/building-code-update-2022
https://www.mbie.govt.nz/have-your-say/building-code-update-2022
mailto:buildingfeedback@mbie.govt.nz
mailto:buildingfeedback@mbie.govt.nz
https://www.legislation.gov.uk/uksi/2022/561/contents/made
https://www.legislation.gov.uk/ukpga/1984/55/section/38
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1984 has been brought into force, allowing 
anyone who has suffered damage from a 
failure to comply with building regulations to 
bring a claim.  

• Golden thread record keeping 
Dutyholders under the Act will be required to 
keep and maintain a digital ‘golden thread’ of 
key construction information for the lifecycle of 
the building.  

• New Home Ombudsman 
A New Home Ombudsman scheme will 
be introduced UK-wide to resolve disputes 
between new build home buyers and 
developers.  

New Zealand Unit Titles 
Amendment Bill receives Royal 
assent
 
The Unit Titles (Strengthening Body Corporate 
Governance and Other Matters) Amendment Bill has 
received Royal assent and will come into force 
within the next two years. The amendments 
strengthen and expand the regulatory framework 
for unit title governance as apartment living 
becomes increasingly popular in New Zealand.

• Utility interest 
Developers and body corporates will have 
additional flexibility when apportioning 
running costs among unit owners. Rather than 
ascribing a fixed percentage to an owner 
based on the value of their unit, they will be 
able to determine separate utility interests for 
different services and amenities expenses. The 
policy aim is to increase fairness for owners. 
However, there are concerns it will lead to 
reduced certainty and expand the scope 
for disagreement and dispute between 
neighbours.  

• Disclosure to buyers  
Prospective unit owners will benefit from 
increased disclosure requirements at the 
pre-contract stage. Body corporates will be 
required to disclose financial statements, 
audit reports, insurance details, minutes of 
general meetings over the previous three 
years, any known remediation issues, court 
or tribunal proceedings, maintenance 
plans and proposed works under a long 
term maintenance plan. Buyers may delay 
or cancel settlement if the disclosure 
requirements are not met.  

• Body corporate management 
Body corporate managers will be regulated 
with a mandatory Code of Conduct and 
conflict of interest provisions. Committee 
processes are clarified, including conduct 
of meetings and decision making, virtual 
meetings, electronic voting and document 
retention. 

• Large developments 
Developments with 10 or more principal units 
must have a body corporate manager and a 
long term maintenance plan which needs to 
be reviewed by a building professional.  

• Dispute resolution  
Tenancy Tribunal fees will be reduced; 
jurisdiction is extended to claims up to 
$100,000, and the Tribunal may order 
improvement notices and penalties where 
body corporates breach their obligations.  

NZ Introduces ‘Straight-to-
Residence’ visas for some 
construction occupations
 
With the New Zealand borders opening up, the 
Government has announced a new ‘Green 
List’ of skilled occupations, which will fast-track 
eligible migrants to resident status. This straight-to-
residence pathway is designed to help address 
the skills shortage and high demand for these 
occupations in New Zealand. 

Approximately 20 construction and engineering 
professions are on the list, accounting for half of all 
available occupations. 

These roles include Construction Project Manager, 
Quantity Surveyor, Surveyor, Civil Engineer, 
Electrical Engineer, Geotechnical Engineer, 
Mechanical Engineer and Structural Engineer, 
among others. 

Employers looking to use the Green List scheme 
will need to ensure that the roles they offer meet 
the salary and job description requirements, not 
just the job title. Applicants will need to ensure 
that they meet all of the qualifications, including 
experience and registration equivalence 
requirements. 

The full list of occupations and details of the 
eligibility criteria are available on the NZ 
immigration website. 

https://www.legislation.gov.uk/ukpga/1984/55/section/38
https://www.legislation.govt.nz/bill/member/2020/0306/latest/LMS367992.html
https://www.legislation.govt.nz/bill/member/2020/0306/latest/LMS367992.html
https://www.immigration.govt.nz/new-zealand-visas/apply-for-a-visa/tools-and-information/work-and-employment/green-list-occupations
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NZ consultation on Licensed 
Building Practitioners scheme
 
In April last year, MBIE sought feedback on 
some current areas of concern in the Licensed 
Building Practitioners (LBP) scheme. MBIE has now 
published a summary of the submissions received. 

The key concerns among those who made 
submissions included: 
• Substandard supervision by LBPs, particularly 

where the LBP is recently licensed and 
inexperienced, LBPs supervise remotely, 
or where the LBP is supervising the work of 
unlicensed builders in specialised practice 
areas beyond the LBP’s own expertise.

• Additional license classes should be 
introduced for specialised practice areas such 
as stonemasonry and plaster boarding.

• Some LBPs are working outside their 
competencies, since they are not required to 
be competent in all areas within the license 
class. 

• Site licenses would be better utilized by 
restricting supervision of restricted building 
work to site license holders.

• Site licenses should be modified to be more in 
line with the former clerk of works role.

• A tiered license structure should be introduced 
to recognise those LBPs with more experience 
and ability. 

• There should be mandatory qualification 
requirements for LBP applicants.

MBIE will publish its proposals for improvements to 
the LBP scheme later this year.  

First Stage of Western Australia’s 
new Security of Payment 
legislation now in force
Last year Western Australia became the latest 
state to enact security of payment legislation for 
construction contracts with the passing of the 
Building and Construction Industry (Security of 
Payment) Act 2021 (SOP Act). 

The first stage of the Act’s introduction will 
take effect on 1 August 2022. Any construction 
contracts entered into after this date will 
be subject to the security of payments and 
adjudication regime set out in the new Act. 

The key features coming into force on 1 August 
include:
• Principals must pay a contractor’s invoice 

within 20 days or deliver a payment schedule 
in response (25 days for subcontractor 
payment claims).

• If the principal does not deliver a payment 
schedule in response to an invoice, the 
principal must pay the full amount claimed 
and cannot later seek to dispute the amount 
at adjudication.

• The payment schedule must set out all of the 
reasons the principal relies on for withholding 
the full amount. The ability to respond at 
adjudication will be limited to these reasons. 

Other key provisions which will be introduced later 
during stages 2 and 3 will include:

• A party intending to demand performance 
security must provide five days’ notice to allow 
the contractor to rectify any default.

• Retention money payable to a contractor 
must be held in a dedicated trust account.

Legal updates
UK Court of Appeal interprets 
“total cost of works” clause in 
interior design contract
A recent English Court of Appeal case Alebrahim 
v BM Design London Ltd [2022] EWCA Civ 183 
considered the interpretation of a “cost of works” 
clause in a contract between the owner of a 
luxury Marylebone mansion apartment and her 
interior designer. The owner claimed that she was 
overcharged for the furniture, fittings and the 
designer’s fee. 

Under the contract terms, the design fee was 
calculated at 20% of the total cost of the works. 
The issue was whether the “cost of works” referred 
to the cost incurred by the designer or to the 
cost estimates the designer had provided to the 
owner at each stage and which the owner had 
accepted. 

The owner relied on “cost of works”clauses in 
building contracts usually referring to the actual 
cost to the contractor. She had assumed that 
savings from trade discounts with suppliers would 
be passed on to her. 

The Court of Appeal agreed with the lower court’s 
interpretation that the “cost of works” in this 
case meant the cost estimates provided to, and 
accepted by, the owner at each stage, and that 
the actual cost to the designer (including trade 

https://www.mbie.govt.nz/dmsdocument/18462-summary-of-submissions-on-the-licensed-building-practitioners-scheme
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_43932.pdf/$FILE/Building%20and%20Construction%20Industry%20(Security%20of%20Payment)%20Act%202021%20-%20%5B00-00-00%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_43932.pdf/$FILE/Building%20and%20Construction%20Industry%20(Security%20of%20Payment)%20Act%202021%20-%20%5B00-00-00%5D.pdf?OpenElement
https://www.commerce.wa.gov.au/sites/default/files/atoms/files/security_of_payment_-_action_plan.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2022/183.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2022/183.pdf


7 www.buildingdisputestribunal.co.nz

discounts) was irrelevant. 

In applying the general principles of construction, 
the Court found that it could not add words 
into the contract to refer to actual cost to the 
designer, as this would cause problems with the 
rest of the contract. There was no suggestion from 
the contract terms or the practice adopted by 
the parties for the owner to assume that trade 
discounts would be passed on to her.  

Auckland remains most expensive 
city in ANZ for construction
Arcadis has published its yearly Construction Costs 
Index profiling construction costs in 100 global 
locations. 

London overtook Geneva as the most expensive 
city to build, with many other UK cities in the 
top 25, including Bristol, Manchester, Liverpool, 
Edinburgh, Cardiff, Glasgow, Birmingham and 
Belfast. 

Auckland came in at 28th place on the list 
and Christchurch at 35th, further down the list 
compared to last year when both cities ranked 
within the top 20 most expensive locations. 

Similarly, within Australia, Sydney and Melbourne 
have also dropped 10 places down the list from 
last year, with Sydney currently ranked at 49th and 
Melbourne at 58th. The report identifies decreased 
demand compared to expectations, increased 
competition and cost absorption by the supply 
chain as likely factors. 

The full Index report and analysis are available on 
the Arcadis website. 

NSW court finds multiple 
breaches where directors used 
funds received under a disputed 
Security of Payment adjudication 
to declare a dividend 
A recent determination of the NSW Supreme Court 
in Fitz Jersey Pty Ltd v Atlas Construction Group 
Pty Ltd (in liq); Yazbek v Gleeson as Liquidator 
of Atlas Construction Group Pty Ltd (in liq); Fitz 
Jersey Pty Ltd v Atlas Construction Group Pty Ltd 
(in liq) [2021] NSWSC 1692 highlights the caution 
company directors must exercise when handling 
funds received under Security of Payments 
adjudication. 

The case concerned a building contract between 
a developer and a builder. During the project, 
the builder was successful at adjudication for 
payment of approximately $11 million under the 
NSW Security of Payment legislation, and secured 
payment of the amount from the developer’s 
bank. The developer notified the builder that they 
disputed the adjudication determination and 
applied to the Supreme Court to have it set aside 
and the adjudicated amount reimbursed. 
 
While the developer was challenging the 
determination at the Supreme Court, the building 
company’s directors urgently resolved to declare 
a dividend of almost all of the funds, wrote off 
shareholder loans, stopped trading and went into 
liquidation. 

The Supreme Court found that the adjudicated 
amount should have been recorded in the 
builder’s financial accounts as an asset with a 
corresponding liability, as the adjudication was 
not a final determination and the directors knew 
the developer intended to try to recover the 
funds. This meant that the builder’s assets did not 
exceed its liabilities, therefore the dividend could 
not be paid. 
 
The Court held that the directors had committed 
multiple breaches of legislation and their director 
duties and had deliberately alienated the funds 
to defraud creditors. It ordered the dividends to 
be restored and distributed by the company’s 
liquidator. 

English court clarifies fire safety 
claims still require proper 
pleadings 

In the wake of the Grenfell Tower tragedy, 
defective cladding claims have come to the 
fore with an expectation that construction 
professionals will be held accountable for 
negligence in meeting fire safety standards. 

Following a decision of the TCC last year, it was 
suggested that the courts may be willing to lower 
the standards of pleadings and particulars for 
claimants in defective cladding cases. 

However, in a recent decision of the Technology 
and Construction Court (TCC) Evolve Housing and 
Support v Bouygues (U.K.) Ltd & Ors [2022] EWHC 
906 (TCC) the Court has clarified that while it may 
be unwilling to strike out poorly pleaded or vague 
claims, it will make orders requiring claimants to 
properly plead their cases so that defendants may 

https://www.arcadis.com/en/knowledge-hub/perspectives/global/international-construction-costs
http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWSC/2021/1692
http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWSC/2021/1692
http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWSC/2021/1692
http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWSC/2021/1692
http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWSC/2021/1692
https://www.bailii.org/ew/cases/EWHC/TCC/2022/906.pdf
https://www.bailii.org/ew/cases/EWHC/TCC/2022/906.pdf
https://www.bailii.org/ew/cases/EWHC/TCC/2022/906.pdf
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know the case they have to answer, and prepare 
responses and evidence accordingly.  

The case was brought by Evolve against the 
building contractor, employer agent and 
architect of a YMCA hostel. Evolve claimed that 
the cladding on the building was defective, the 
construction professionals acted negligently and 
the cladding must be replaced. 

The defendant architect applied to the TCC for 
an order that Evolve provide further particulars of 
its claims for breach and causation and respond 
to the architect’s requests for information. The 
TCC granted the architect’s application in full and 
ordered Evolve to provide the information and 
particulars before the case may proceed.     
 

Impacts of Brexit on UK 
construction industry
The UK left the EU on 31 January 2020, which 
unfortunately also coincided with the start of the 
COVID-19 pandemic. 

A report recently published by construction 
insurance broker Marsh McLennan highlights 
some of the impacts of Brexit combined with the 
challenges brought by the pandemic on the UK 
construction industry, including:

• skills shortages 
• price increases
• availability of materials
• project delays
• defaults by subcontractors
• overseas companies operating in the UK

You can download the full report from Marsh 
McLennan’s website. 

UK court finds hands-free 
phone call was a legally binding 
agreement to forgo £500,000 in 
liquidated damages
In Mansion Place Ltd v Fox Industrial Services Ltd 
[2021] EWHC 2972 (TCC) the English Technology 
and Construction Court (TCC) held that an 
informal and undocumented conversation 
between the directors of each party was a legally 
binding contract. 

The case concerned a construction contract for 
student accommodation in Nottingham between 

a property developer (Mansion) and a contractor 
(Fox).

There had been a series of delays to the 
project and the parties disagreed on who was 
responsible. After Fox made an application for 
interim payment, Mansion responded with a pay 
less notice and intention to deduct liquidated 
damages under the contract. 

A subsequent conversation between the director 
of Fox and the director of Mansion occurred 
while both were driving. Fox claimed that during 
this call, Mansion’s director agreed to abandon 
its right to liquidated damages (approximately 
£500,000) in exchange for Fox agreeing to forgo its 
claim for loss and expense of delay in an attempt 
to complete the project. 

However, after the call took place, Mansion 
continued with liquidated damages and claimed 
it had not agreed to forgo them. At adjudication, 
it was determined that Mansion had agreed to 
abandon its entitlement to liquidated damages 
during the call and could not now recover them. 
Mansion challenged this determination and 
referred the matter to the TCC. 

The TCC preferred the Fox director’s evidence 
and recollection of what they discussed during 
the phone call, and considered the parties’ 
documents and conduct afterwards. The TCC 
agreed with the adjudicator that Mansion had 
agreed to forgo liquidated damages during the 
call, and held that this was legally binding. 

https://www.marsh.com/uk/industries/construction/insights/brexit-one-year-on-what-is-the-effect-on-uk-construction.html
http://www.bailii.org/ew/cases/EWHC/TCC/2021/2972.pdf
http://www.bailii.org/ew/cases/EWHC/TCC/2021/2972.pdf
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Trust Disputes
A smarter way to resolve trust disputes is here
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https://www.nzdrc.co.nz/expertise/trust-disputes/
https://www.nzdrc.co.nz/expertise/trust-disputes/
http://www.nzdrc.co.nz
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You break it you 
bought it: Supreme 
Court confirms you 
can’t cancel a contract 
for failure to satisfy 
a condition if your 
own behaviour had a 
material effect on the 
failure 
By Belinda Green

We’ve known for a long time that a party can’t rely on 
a failure to satisfy a condition if the condition failed to 
satisfy because of their action. But we never really had an 
explanation of how bad that “failure” had to be until now. 
In its unanimous decision of Melco Property Holdings (NZ) 
2012 Limited v Hall [2022] NZSC 60, the Supreme Court has 
confirmed that you can’t cancel a contract for failure to 
satisfy a condition if your behaviour had a material effect on 
the failure to satisfy. 

Melco Property Holdings (NZ) 2012 
Limited v Hall 

Pre-Christmas rush 

Melco and Mr Hall were neighbours. Melco already 
occupied 1–3 Parliament Street in Lower Hutt, and wanted 
to buy Hall’s number 5 to expand its business premises. An 
offer of $1.5 million was made and accepted, conditional 
on due diligence. The contract was signed near the start of 
December 2019 and the due diligence condition was fixed 
for 15 working days after the agreement was signed. 

Melco inspected the property in mid-December, and Hall 
told them that there was no seismic assessment.1 Melco 
1  Property owners and developers will be aware of the Earthquake 
Prone Buildings regime and know that, for example, a seismic assess-
ment may be required as part of a building consent application or that 

http://www.nzlii.org/nz/cases/NZSC/2020/60.html
http://www.nzlii.org/nz/cases/NZSC/2020/60.html
https://www.building.govt.nz/managing-buildings/managing-earthquake-prone-buildings/what-earthquake-prone-buildings-system-means-for-you/owners-of-earthquake-prone-buildings/
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appointed a seismic engineer on 16 December, but they 
had availability issues and would not be able to inspect 
the property until the week commencing 13 January. 

Around this time, Melco seems to have realised that it had 
made a mistake about the condition date – it had been 
working towards a condition date of 2 February, when 
in fact the condition date was 9 January. Melco sought 
an extension to the due diligence period on Christmas 
Eve. Hall responded on Boxing Day, saying an extension 
might be possible but that he’d check with his lawyer 
(who wasn’t due back into the office until 9 January). 
By 6 January, Melco was sufficiently concerned to have 
appointed another seismic engineer, who said they could 
do an urgent site visit if access could be arranged.  

The deal unravels 

On the morning of 8 January, the following texts and calls 
were made: 
• Hall (who was camping in the Tararua Ranges) sent 

an early morning text to Melco saying that he could 
meet at midday to provide access to the new seismic 
engineer. 

• Later in the morning, Hall took a call from a third party 
who offered $1.6 million for the property.

• At 10:22 am, Hall texted Melco saying he had to 
cancel the meeting “due to an unforeseen delay”. 

Consequently, the seismic engineer wasn’t able to visit the 
property on 8 January. And the 9 January condition date 
was looming. 

In the early hours of 9 January (6:10 am!), Melco’s lawyer 
emailed Hall’s lawyer to request an extension of the 
due diligence condition. Hall instructed his lawyer not to 
respond to the request and to cancel the agreement as 
soon as he was able to. Sometime that same morning, the 
first seismic engineer provided a preliminary report raising 
some concerns, and said an inspection was needed. 
Melco’s lawyer called to follow up on the requested 
condition date extension, but Hall’s lawyer did not call 
back. 

At 5:03 pm, Hall’s lawyer emailed a letter to Melco’s lawyer 
cancelling the agreement on the basis of failure to confirm 
the due diligence condition.2 

Caveat and argument 
Hall signed an agreement with a third party to sell the 
property at a higher price, but that agreement fell 
over because Melco had lodged a caveat against the 
property.3 Hall applied to the High Court to remove the 

the local council could identify a building as an EQPB and require 
seismic strengthening to be undertaken. 
2  Legal purists would want us to note that the correct term here is 
avoided rather than cancelled. 
3  A caveat is a “stop notice” that is registered against the title to 
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caveat, and the matter went on to the Court of 
Appeal and now the Supreme Court. 

To protect its caveat (and block a sale to a third 
party), Melco needed to prove to the Court that 
the agreement for sale and purchase was still in 
place.4 An argument based on the “fairness” of 
the case was not going to be sufficient – even 
when a condition is for the benefit of one party 
only, the other party can cancel the agreement if 
the condition deadline comes and goes without 
action. And the reason for cancelling doesn’t 
have to be related to the condition itself: having 
another deal lined up or simply changing your 
mind can be enough. So Melco needed to find a 
legal basis to say that Hall’s cancellation did not 
take effect. 

By the time the matter got to the Supreme 
Court, the legal argument was focused on one 
thing: Hall had cancelled the seismic assessment 
appointment with only an hour’s notice, and on 
the day before the condition date was due. 

Conditions precedent 
Everyone was generally willing to accept that 
Hall’s actions on 8 January affected Melco’s 
ability to satisfy or waive the 9 January due 
diligence condition. But the question was whether 
they had enough effect that it meant Hall was not 
legally entitled to cancel the contract. 

Naturally, the parties had different views on what 
test the Court should apply: 
• Hall argued there was a need for a direct 

causal link and that Melco would have to 
show that Hall’s actions were a substantial 
cause of the failure to fulfil or waive the 
condition. 

• Melco argued the standard was whether Hall’s 
actions substantially impeded Melco from 
fulfilling the condition. 

It was a good time to have this argument. The 
principle that a party cannot rely on a failure 
of a condition if the condition failed because 
a property. It notifies third parties of your interest in the property, and (usually) stops transfers or other transactions 
from being registered. A person needs to have a caveatable interest to register a caveat – so in this case it was essen-
tial that Melco establish there was still a binding agreement for sale and purchase. 
4  Because this is a caveat case, the Court only had to consider if Melco had a reasonably arguable case. This is an 
easier test than what will apply if/when Melco wants to get a court order requiring Hall to sell the property to it. This 
distinction is an important one for the parties. But it has little effect for readers who are more interested in the general 
statement of law from the Supreme Court.  
5  New Zealand Shipping Co Ltd v Société des Ateliers et Chantiers de France [1919] AC 1.
6  At [53]. 
7  The lower courts had wanted this kind of “counterfactual analysis” (causing all those who have been involved in 
overseas investment applications to shudder). The Supreme Court was less keen: We also see our approach as having 
practical advantages in that it is realistic and avoids a counterfactual analysis which may well be speculative – at [54]. 

of their action is a very longstanding one – the 
leading case is from 1919(!).5 But it turns out that 
the New Zealand courts had never really been 
asked to articulate a specific standard of proof 
or causation test. So as well as considering New 
Zealand case law, the Supreme Court also turned 
to the Australian courts for assistance. 

Has the breach contributed 
materially to non-fulfilment 
Ultimately, the Supreme Court decided that the 
law should put the risk where it belongs. This meant 
favouring Melco’s softer approach over Hall’s 
stricter one. The general idea is that a defaulting 
party should not be able to rely on their own 
default. As a result, the principle was explained as 
follows:6 

A party whose breach of the contract has 
contributed materially to non-fulfilment of the 
condition may not rely on such non-fulfilment to 
avoid a contract.  

In cases where both parties have contributed to 
the non-fulfilment of a condition the Court thought 
that the breach would have to be substantial and 
operating.

What did this mean for Melco and Hall? Well, it’s 
true that Hall’s actions were not the only reason 
for Melco not satisfying the condition. Even if the 
seismic engineer had been able to get on-site on 
the 8th, the evidence suggested that a written 
report wouldn’t be available until the following 
week and that the engineer was not in a position 
to offer an oral report. So it wasn’t possible to 
prove that Melco would be in a good position to 
satisfy the due diligence clause on the 9th, given 
the position on the 8th.7 But despite this, the Court 
still thought that there was a reasonably arguable 
case that Hall’s actions had had a material effect 
on Melco’s ability to satisfy or waive the condition. 
Because of that, the caveat could remain and the 
parties could choose to go to trial. 
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Deal or no deal? How to make the 
most of your conditional contract 
 
So the Supreme Court has confirmed that you 
can’t cancel a contract for failure to satisfy a 
condition if your own behaviour had a material 
effect on the failure to satisfy. That’s a useful 
clarification. But the legal argument here is 
obscuring a much more practical concern: how 
do you lock in a deal and ensure that you won’t 
lose out to a third party offering a better price? 

Some markets simply accept the risk of a deal 
falling over while investigations are being carried 
out.8 But in the New Zealand property market it 
has become the norm for parties to enter into a 
conditional contract. This is supposed to give the 
best of both worlds. On the one hand, the parties 
know that the deal is locked-in. There is certainty 
of price, and a purchaser can spend money 
getting reports etc safe in the knowledge that the 
vendor can’t simply walk away if a better offer is 
received. On the other hand, the conditions give 
the purchaser some comfort that they can call the 
deal off if those reports throw up anything unusual. 
Not sure if you can get financing for the property 
on acceptable terms? Make the agreement 
conditional on satisfactory finance. Not sure 
what the seismic report might say? Make the 
agreement conditional on a satisfactory report. 

But there is only so much protection you can 
get from a conditional contract. So what might 
a purchaser do to best take advantage of the 
conditions in their contract? 

• Write your condition carefully  
 
Remember that the starting point is that you 
have a binding commitment to purchase the 
property. The condition will only allow you 
to cancel the contract if the thing you want 
to cancel for falls within the scope of the 
condition.  
 
There are standard conditions that can be 
activated using the ADLS REINZ Agreement for 
Sale and Purchase of Real Estate template, 
and the REA/REINZ also have a bank of 
standard clauses. However, sometimes it may 
be necessary to take legal advice to ensure 
that your condition is suitable for your needs.  
 
In this case, Melco had a reasonably widely-
drafted due diligence clause. However, the 
clause didn’t actually state that Melco might 

8  For example, buyers in the English real estate market can find themselves gazumped by a last minute offer from a 
third party, and vendors can suffer from the similar phenomenom of gazundering. 

obtain a seismic report, nor did it say that Hall 
had to give access to the seismic engineer. 
Luckily for Melco, Hall was willing to concede 
both these points, so the matter didn’t have to 
be argued in court.  

• Don’t forget the fine print  
 
Most people know to write a careful condition 
and to include the date for satisfaction. But 
there are some other things you can add in to 
your contract to help make the position clear.  
 
In this case, Melco had confirmed that the 
due diligence condition was for its sole benefit. 
This was useful because it meant that Melco 
could have satisfied or waived the condition. 
(In other words, even if no seismic report 
came through, Melco could have waived the 
condition and gone ahead with the deal, and 
Hall couldn’t have objected to that).  
 
However, don’t be fooled into thinking that just 
because the condition is for your benefit, the 
vendor has nothing to do with it. The condition 
is for your benefit up until the condition date: 
after that, either party can cancel. That’s what 
happened to Melco: it could have satisfied or 
waived the condition at any time up until 5 pm 
on 9 January, but once the 5 pm deadline 
hit it was up to either party, and Hall was 
able to cancel the contract at 5:03 pm. (His 
cancellation may not be effective because 
he cancelled the seismic assessor’s access last 
minute, but it took going to the Supreme Court 
to confirm that! And the matter still has to go 
to full trial to get a final decision).    

• Diarise and monitor your condition dates 
 
Your contract should state a time and date 
by which the condition must be satisfied (if it 
doesn’t, be sure to add these details in). The 
date might be a fixed date or calculated 
by reference to another act. In Melco’s 
case the date for satisfaction of the due 
diligence condition was fifteen (15) working 
days following execution of this agreement. 
Somehow, Melco got the dates mixed up and 
was working to a condition date of 2 February 
when in fact the date was 9 January. This 
would be bad enough, but the Christmas shut-
down period exacerbated issues even further.  
 
Melco also had issues finding a seismic assessor 
who had time to make a site visit. Not only 
that, but the assessor who could come noted 

https://www.rea.govt.nz/real-estate-professionals/listing-a-property/standard-clauses-for-residential-and-rural-agency-agreements/
file:///M:\NZDRC\ID2\E60C0503-0046-4DBA-AAB7-A7C4DD51B70E\0\301000-301999\301221\L\L\Gazumping%20and%20gazundering
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that the report might be delayed because the 
report went through a QA process. So factoring 
in the time not only for a site visit but also for the 
process of writing and finalising a report is key to 
ensuring a smooth run-up to the condition date. 

• Hope for the best but plan for the worst  
 
Most property transactions are completed 
without a hitch. So “gentlemen’s agreements” or 
friendly and casual correspondence about the 
transaction usually work out just fine. But there’s 
a reason that lawyers are so cautious: they’re 
always thinking about the worst-case scenario.  
 
When it comes to varying the terms of a condition 
(or indeed, varying anything about your contract 
at all!), keep this in mind: if it was agreed in 
writing, you’d want the variation in writing.  
 
When Melco noticed the condition date looming, 
it emailed Hall asking for an extension. Hall replied 
on Boxing Day that he did not see any issues with 
the request but would discuss it with his lawyer in 
the New Year. This kind of response might cause 
comfort to a purchaser but would cause concern 
for the cautious solicitor. On receiving such a 
response, we might urge the purchaser: hope for 
the best, but plan for the worst. This might mean 
calling up the seismic assessor to see if an oral 
report could be available, or meeting with the 
directors to agree on a strategy if worse comes 
to worst. If Melco was willing to take a risk on the 
seismic strength of the building, a waiver letter 
could have been lined-up for 4:59 pm on the 9th 
and Hall wouldn’t have been able to cancel at 
5:03 pm. 
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Case in Brief: Unhelpful expert witness 
sees homeowners succeed in defective 
works claim 
By Kate Holland

In a recent English decision Struthers & Anor 
v Davies (t/a Alastair Davies Building) & Anor 
[2022] EWHC 333 (TCC), the Technology and 
Commercial Court (TCC) considered whether 
a builder was required to pay the total costs for 
demolishing and rebuilding a home extension 
after the homeowners terminated the contract. 
The case turned on which party’s expert witness 
evidence was preferred by the Court, and 
provides helpful guidance on the quality of expert 
witness evidence. 
 

The background
Mr and Mrs Struthers (homeowners) entered a 
contract with Davies (builder) to construct an 
extension to their Surrey home.

Relations between the parties soured following 
an incident involving some bi-fold doors. Things 
went downhill, and the judge considered that 
this incident had coloured the builder’s negative 
attitude towards the couple for the rest of the 
project. 

After a series of delays, haphazard works and 
dissatisfaction with the quality, the homeowners 
terminated the contract and engaged a different 
building contractor. 

The unfinished extension 
Acting on their expert’s advice after inspecting 
the unfinished works, the homeowners demolished 
the extension, reconstructed the foundations and 
started again. The homeowners sought to recover 
the costs of demolition, the foundation work and 
reconstruction from the builder.

The builder contested the claim for the total 
amount, arguing that the homeowners had not 
mitigated their losses and had gone overboard by 
incurring unnecessary and unreasonable expense 
in demolishing the extension and reconstructing 
the foundations.  

The ‘positively unhelpful’ expert 
witness
The homeowners and the builder each led expert 
witnesses to support their respective claims 
regarding the extent of the defects, the necessity 
to demolish, liability and quantum issues. 

The Court made it clear that it preferred the 
homeowners’ expert evidence for the following 
reasons:

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2022/333.html&query=(struthers)+AND+(v)+AND+(davies)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2022/333.html&query=(struthers)+AND+(v)+AND+(davies)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2022/333.html&query=(struthers)+AND+(v)+AND+(davies)
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• The homeowners’ expert witness had 
made three visits to the property and had 
observed the condition of the extension 
firsthand, including the uncovering of the 
foundations. The builder’s expert had relied 
on photographs. 

• The homeowners’ expert witness had 
provided well-reasoned views and a clear 
analysis of his calculations. The builder’s 
expert witness had provided unpersuasive 
opinions and his calculations lacked 
transparency.

• The homeowners’ expert witness 
cooperated with the Court’s request that 
he comment on the views and evidence 
of the builder’s expert. The builder’s expert, 
by contrast, was reluctant to consider or 
comment on the views and evidence of the 
homeowners’ expert. 

• The Court also had concerns about the 
impartiality of the builder’s expert witness 
after he made accusations while giving 
evidence and attempted to refer to without 
prejudice discussions. 

The decision in favour of the 
homeowners
The Court unequivocally held that the 
homeowners’ expert witness evidence on the 
defects, liability necessity of the remedial works 
and the quantum was preferable for the reasons 
outlined above, and held that the homeowners 
were entitled to recover the costs they had 
incurred.  

Conclusion
This case highlights the importance of expert 
witnesses being well-prepared, well-reasoned 
and thorough, and presenting as cooperative 
and impartial. The Court’s decision provides 
helpful guidance for litigants engaging quality 
independent expert evidence to support their 
claims.    

Kate works as a clerk in NZDRC’s Knowledge Management 
Team.* 

She has recently joined us after working in trust law and 
succession planning. Previously, she has practised as a solicitor 
in the UK with an international commercial firm. 

* Building Disputes Tribunal is a part of the NZDRC Group.
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Leakage issues in a building can be a 
real dampener. A recent decision of the 
Queensland Civil and Administrative Tribunal 
(the Tribunal) which considered conflicting 
expert evidence on water ingress issues in a 
newly built property highlighted the importance 
of having sufficient and specific expert 
evidence to support the denial of a claim. It also 
emphasised the essential role this plays in the 
outcome of a matter. 

Background
In Jones and Anor v Rutch Constructions Pty 
Ltd,1 Eric Jones and Lorraine Johnston (owners) 
had entered into a Master Builders Residential 
Building Contract (the contract) with Rutch 
Constructions Pty Ltd (Rutch Constructions) to 
build their home. It was for a timber framed, 
two story blockwork on slab construction in 
Caloundra. In addition to the general warranties 
1  Jones and Anor v Rutch Constructions Pty Ltd [2022] 
QCAT 82.

Expert “evidence” needs to be more 
than just bald assertions to win the day
By Adrian Sharma

in the contract, Rutch Constructions’ quote 
expressly provided for compliance with the 
Building Code of Australia (BCA) and all other 
relevant standards.

In December 2013, about six months after 
moving in, the owners noticed water ingress 
problems in the property. They complained 
to Rutch Constructions on several occasions, 
mainly relating to water ingress from stormwater 
drainage, waterproofing, window installation, 
external control joints as well as corrosion of steel 
columns. They requested Rutch Constructions to 
put in place plans to investigate the root causes 
of the problems and carry out actions to rectify 
them. 

Rutch Constructions made a number of attempts 
over the years to rectify the issues highlighted 
by the owners, without much success. While 
it acknowledged that there had been some 
minor water penetration by settlement cracks, it 
claimed that these had been attended to in a 
timely manner and that it had not had to fix the 
same area twice. 

The owners then engaged an expert with 
45 years of experience in the building and 
construction industry. The expert examined 
the water ingress issues in the property and 
prepared a detailed and extensive report. Rutch 
Constructions engaged an expert of its own, who 
had comparable experience in the construction 
industry. This expert investigated the complaints 
made by the owners and prepared his own 
report. 

Taking the matter further
Dissatisfied with the actions taken by Rutch 
Constructions to address the water ingress 
issues in their property, the owners took the 
matter to the Tribunal. They alleged that Rutch 
Constructions failed to comply with its obligations 
under the contract and also alleged breaches 
of implied warranties under the then repealed 
Domestic Building Contract Act 2000 (DBCA). 
The Tribunal held a hearing where both parties 
presented expert evidence. The owners also 
gave evidence and provided an extensive and 
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descriptive history of the problems they endured. 
Their evidence was supported by numerous 
photographs from 2014 to 2019. Mr Rutch, from 
Rutch Constructions, also gave evidence. The 
Tribunal found his evidence to be defensive, 
noting his refusal to concede obvious facts. 

It was clear from the evidence of the experts, 
which included their respective findings after 
inspecting the property, that their opinions were 
contradictory and there was very little that they 
agreed on. This resulted in a greater reliance on 
the observations of the owners and their detailed 
record of events, including the photographs of the 
damage caused by the water ingress.

Assessment of the expert 
evidence 

In making its determination on the matter, the 
Tribunal examined in great detail the experts’ 
reports and their opinions. It found that Rutch 
Constructions’ expert did not address in any detail 
the numerous references by the owner’s expert 
of the breaches by Rutch Constructions not only 
of the contract, plans and specifications but also 
the Building Act 1975, Australian Standards and 
National Building Codes. The Tribunal found that 
the owners’ expert presented a detailed report, 
and commented that it is not sufficient to simply 
deny that there have been contractual breaches, 
which is what Rutch Constructions’ expert often 
did in his report. 

Rutch Constructions’ expert criticised the owners’ 
expert when it came to reliance on moisture 
meter data and suggested that more testing was 
required. However, Rutch Constructions itself did 

not follow this up.  There was a bald criticism; but 
no evidence to counter the data presented by 
the owners’ expert was obtained or presented 
during the hearing. This was fatal. The Tribunal 
noted that each party had an equal opportunity 
to obtain evidence that would not only support 
their own claims, but to respond to the evidence 
of the other party. The Tribunal found that while 
Rutch Constructions had the ability to obtain 
further scientific evidence to support the denial of 
claims made against it, it failed to do so.

The Tribunal accepted the evidence of the 
owners’ expert. It also accepted the evidence 
given by the owners themselves, including the 
photographs detailing the water ingress issues 
in their property, as proof of breach by Rutch 
Constructions. It found that there was continuing 
water ingress due to the failure of Rutch 
Constructions to comply with its obligations under 
the contract, and breaches of implied warranties 
under the DBCA. Rutch Constructions was ordered 
to pay the owners the sum of $162,370.27.

Conclusion

Although it may not make the headlines as much 
as it used to, the leaky homes crisis in New Zealand 
is well documented. Not only do leaky homes 
present a health hazard, they can also cost a 
fortune to fix. This case is a pertinent reminder 
to those pursuing legal action regarding leaky 
homes (and any other claim) of the importance of 
gathering and presenting evidence that not only 
supports their claims but responds to the evidence 
of the other party. This decision is a good reminder 
that bald assertions and denials will not carry the 
day, even when they are made by experts. 
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Overhaul coming 
to the regulation of 
engineers
By Sam Dorne
 
 
The Ministry of Business, Innovation and 
Employment (MBIE) undertook a consultation in 
2021 to reform the regulatory regime for engineers. 
The reforms will move away from a voluntary 
accreditation scheme into a formal regulated 
regime.  

Current regulations
 
Banking, insurance, doctors, solicitors, food, 
transport, aviation and pharmaceuticals are 
heavily regulated in New Zealand. Engineers, the 
people responsible for construction work in New 
Zealand (buildings, roads, bridges), are currently 
largely unregulated. 

Instead, what currently operates is a largely 
voluntary accreditation scheme from the 
industry’s primary professional organisation – 
Engineering New Zealand. 

Presently there are no restrictions on engineers 
carrying out or supervising any engineering work 
on buildings. The qualifications bestowed by 
such professional organisations are generally not 
designed to ensure competence and experience 
1  https://www.mbie.govt.nz/have-your-say/proposed-occupational-regulatory-regime-for-engineers/

for high-risk work, nor do they prevent engineers 
from working in areas outside their expertise. There 
is no regulatory oversight which holds engineers to 
account and even if the regulatory body revokes 
their accreditation there is nothing in place to 
stop that individual from continuing to design a 
building. 

In a statement accompanying the proposed 
regulatory changes, MBIE said:

While many of New Zealand’s 
engineers are highly professional, 
improvements are needed 
to the engineering regulatory 
system. In 2021, MBIE consulted 
on a proposed new regime to 
ensure engineers are competent, 
behave ethically and are held to 
account. The new regime aims 
to further reduce the possibility of 
defective engineering work and 
improve public confidence in the 
profession.1 

A brief history of New Zealand’s 
engineering woes
 
There are obvious real world consequences for 
having a lax regulatory framework. A number of 
serious issues have cropped up over the years 
which poor engineering standards have, at least 
in part, contributed to: 

• In February 2011 the CTV building collapsed 
during the Christchurch earthquake, killing 
115 people. Following an investigation, the 

https://www.mbie.govt.nz/have-your-say/proposed-occupational-regulatory-regime-for-engineers/
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design engineer was held to be insufficiently 
experienced and his supervisor senior engineer 
(who still practices to this day) was found to be 
providing inadequate oversight.  

• The ongoing leaky home crisis, where poor 
engineering and oversight is believed to have 
been a large contributory factor in what is 
estimated to be over 11 billion dollars’ worth of 
repair and replacement costs.

• A study in 2019 showed 1100 buildings have 
defective or missing concrete or reinforcing 
steel.

• Havelock North’s water contamination in 
2016 left four people dead and over 5000 
people ill after a structural failure due in part 
to poor engineering caused campylobacter 
contamination.

The proposed overhaul 

Earlier this year Cabinet agreed to introduce 
legislation to establish a 2-tiered regulatory 
regime, with a new regulator established to 
oversee and enforce the regulations.

Gone is voluntary certification. Instead, all 
engineers must be registered and subject to 
oversight by the new regulatory body.   

Where there is high-risk and safety-critical work, a 
“top tier” licensing regime will be introduced to sit 
alongside the new reforms. 

Like in many other industries, the new regulator 
will be responsible for setting minimum standards 
and ensuring that these standards are maintained 
throughout an engineer’s tenure, as well as 
establishing a code of ethics and dealing with 
complaints and disciplinary matters – including 
powers to suspend or revoke an engineer’s 
licence to practice.

In the 2021 public consultation, 81% of the 250 
submissions agreed that engineers should be 
subject to occupational regulation.

Public support for reform
Like the industry itself, the public seem largely on 
board with the reforms.

Maan Alkaisi is a Professor of Engineering at 
Canterbury University. His wife was killed in the CTV 
building collapse and he leads the CTV Families 
Group. In his submission on MBIE’s discussion 
paper on behalf of the families he expresses 
regret no-one has been held accountable for the 

CTV collapse despite the investigation's findings 
that the engineer responsible worked outside his 
competence and was not properly supervised.

Professor Alkaisi says his group strongly supports 
the MBIE proposals. The proposed scheme sets 
more robust guidelines for engineers and a higher 
engineering practice standard. He added that the 
new system would also improve accountability.

Conclusion
Currently there are many extremely competent 
and experienced engineers. However, the lack of 
mandatory regulation means it can be difficult to 
identify those who do not meet a minimum basic 
requirement to practise, let alone prevent them 
from practising. The reforms will address these 
issues. A regulatory body with real teeth will only 
be good for the public. These reforms promise 
to recognise the vast majority of competent 
engineers and make engineering work safer for 
everyone.

The Bill is currently being drafted and is expected 
to be introduced in late 2022/early 2023 with Royal 
assent unlikely until 2024. It is likely to take at least 
six years for the new regime to be set up once 
assent is given.
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It’s only in rare circumstances that the courts will 
interfere with the decision of an adjudicator on 
a construction contract. A recent decision out of 
the English Technology and Construction Court 
(TCC) considered arguments that an adjudicator 
acted in breach of the principles of natural justice 
by reaching a decision on a basis not advanced 
by either party to the adjudication and by failing 
to consider a defence raised by the defendant.   

Background1

The claimant obtained an adjudicator’s decision 
in its favour against the owner of an industrial 
estate it had done work for (the defendant). The 
defendant refused to pay up and so the claimant 
brought enforcement proceedings in the TCC.2  

The background to the dispute was that the 
claimant had submitted a formal tender to carry 
out refurbishment works for the defendant. The 
form of tender, which had been drafted by the 
defendant’s agent (B&L), said that until a formal 
agreement was signed, the tender document 
would constitute the contract between the 
parties. The tender was accepted and so a 
contract came into existence between the parties 
(original contract). 

1  This background reflects the findings of the Adjudicator as recorded in the TCC decision.
2  Bilton & Johnson (Building) Co Ltd v Three Rivers Properly Investments Limited [2022] EWHC 53 (TCC). 

Under the original contract, the works were to be 
carried out in four sections and there would be 
completion dates for each section. The original 
contract stipulated a rate of liquidated damages 
for delay in completing each section of £2,500.00 
per week.

B&L then prepared and issued a formal design 
and build contract for the claimant to sign 
and return, which the claimant did (the signed 
contract). The signed contract specified a single 
date for completion of the works (not different 
dates for each section) and liquidated damages 
were stated to be £2,500.00 per week (as 
opposed to £2,500.00 per section per week). 

When B&L noticed these (and other) 
discrepancies, it issued an amended contract 
for the claimant to sign. The claimant didn’t 
sign, or by its actions consent to, the proposed 
amendments. So, under the signed contract 
liquidated damages for delay were £2,500.00 
per week and could be apportioned among the 
four sections of work should some be completed 
before others.

In the course of completing the works, the 
claimant was granted extensions of time but 
only in respect of the individual section of the 

An adjudicator’s decision on a 
construction contract is definitely worth 
the paper it’s written on! 
By Maria Cole

https://www.bailii.org/ew/cases/EWHC/TCC/2022/53.pdf
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works which had been affected by the relevant 
delay. This was wrong. The signed contract didn’t 
provide for a completion date for each section. 
Any relevant delay which affected the timing of 
the works as a whole should have given rise to an 
extension for completion of the works.  

The claimant achieved practical completion mid-
December 2019. However, by then the defendant 
had already taken partial possession of some 
of the works. In a purported application of the 
contractual liquidated damages provisions, the 
defendant withheld just over £223,500.00. The 
damages had been calculated at £2,500.00 per 
section per week of delay and didn’t take into 
account that the defendant had taken possession 
of certain parts of the works earlier than other 
parts. Also, there were a number of delays to the 
works not caused by the claimant. 

An application for adjudication followed. The 
claimant’s position was that the original contract 
had not been formed in 2018 and that the only 
contract agreed was the signed contract. But that 
even if the original contract had been formed, 
it lacked the terms which were essential to the 
dispute (regarding sections, dates for possession 
and completion, and liquidated damages). The 
defendant’s position before the Adjudicator was 
that the original contract was formed between 
the parties and that no further contractual 
documents came into existence between them. 
The defendant also argued that the defence of 
rectification3 allowed it to proceed on the basis 
that the liquidated damages provisions of the 
signed contract entitled it to £2,500.00 per section 
per week, as per the original contract. 

After considering the arguments, the Adjudicator 
decided that the parties entered into the 
original contract, which was superseded by 
the signed contract. The Adjudicator rejected 
the defendant’s rectification argument. After 
calculating the effect of delay, and apportioning 
for early possession, the Adjudicator decided 
the defendant had been entitled to withhold 
£6,368.08. Accordingly, the defendant was 
required to pay the claimant just over £228,000.00, 
which it had previously deducted from the 
contractual payments due to the claimant by 
way of liquidated damages, plus interest and the 
Adjudicator’s costs.

3  Parties may apply to the court for rectification of the terms of a written contract or deed where it does not correspond 
to the shared intention of the parties.
4  To get summary judgment, a plaintiff has to satisfy the court there is no defence to all or part of a claim.  To defend an 
application for summary judgment, a defendant has to show a credible dispute of fact, or other foundation for a defence 
to establish the prospect of successfully defending the claim. 
5  Above, n 1 at [4].

Enforcement proceedings are 
issued
The defendant didn’t pay up (except for paying 
half of the Adjudicator’s fees and expenses). 
So the claimant brought court proceedings 
to enforce the decision by way of summary 
judgment.4 At the hearing, the defendant raised 
two arguments:5

First …the Adjudicator’s findings as to the 
applicable contractual terms were made in 
breach of natural justice because they were 
based on arguments that were not advanced 
by either of the parties and which were not 
canvassed with the parties. Second … that in 
refusing to accept the defence of rectification 
regarding the contractual rate for liquidated 
damages, the Adjudicator took a restrictive 
view of his jurisdiction which he did not 
canvass with the parties, thereby breaching 
natural justice and failing to exhaust his 
jurisdiction.

A claim of breach of natural 
justice 
Natural justice requires that the parties to 
a dispute are advised of and given a fair 
opportunity to respond to the main points relevant 
to the dispute and the decision. However, an 
adjudicator doesn’t have to consult with the 
parties on every element of their thinking before 
issuing a decision. 

The TCC found that just because the Adjudicator’s 
precise reasoning (that the parties had entered 
into the original contract first and then the 
signed contract) didn’t appear to have been an 
argument advanced by either party, this didn’t 
come close to establishing a breach of natural 
justice.  The Judge said the defendant had had 
a full opportunity to make submissions as to which 
contractual terms applied and why, and that 
this was plainly a case where the Adjudicator’s 
reasoning was derived from, rather than expressly 
set out in, the parties’ submissions. It was not a 
case where the Adjudicator had found a new 
and different basis for the claimant’s claim and 
not put that new case to the defendant for it to 
respond to.
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Did the Adjudicator fail to 
“exhaust” his jurisdiction?
The wonderful term “exhausted jurisdiction” has 
come to us from the Scots. It refers to a particular 
breach of the principles of natural justice 
where an adjudicator has failed to consider 
all the available evidence and accordingly 
inappropriately limited their own jurisdiction. 
In order for a claim of this nature to succeed, 
the failure must be deliberate and it must be 
material.   

The TCC stated that the defendant’s 
complaint on this point proceeded from an 
unpromising starting point. After summarising 
the Adjudicator’s reasoning for rejecting the 
rectification defence, the TCC held that whether 
or not the reasoning was correct as a matter of 
law was not material to whether the decision 
should be enforced. The Judge said that for 
the defendant to avail itself of the defence it 
was necessary to show a deliberate failure on 
the Adjudicator’s part to address it and that 
manifestly there was no such failure. 
The Judge concluded that the grounds of 
defence were ill-founded and didn’t disclose a 
realistic prospect of successfully defending the 
claim. The claimant’s application for summary 
judgment was accordingly granted. 

Conclusion
This decision reinforces that courts will only 
accept that an adjudicator’s decision should 
not be enforced in the clearest of situations 
where an adjudicator has gone beyond their 
jurisdiction and/or seriously breached the rules 
of natural justice. Where an adjudicator has 
endeavoured to address the questions referred 
to them, and given the parties a fair opportunity 
to respond to the main points relevant to the 
dispute and the decision, the decision will be 
enforceable.  
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WA Supreme Court 
finds no implied 
licence to use 
home design plan
Kate Holland

In a recent Australian case, the WA Supreme 
Court was unwilling to interpret a contract 
between a home builder and their client to imply 
a licence allowing the client to use the builder’s 
design in whatever way they pleased. Although 
the case was heavily fact-specific, it highlights 
the importance of careful drafting and clear 
communication between clients and construction 
professionals so that both parties are clear on how 
they can use the designs.  

Background
Building Corporation WA Pty Ltd v Marshall (No 2) 
[2022] WASC 140 concerned a couple from Perth 
who had contracted with a luxury home builder to 
make a design concept plan to build a $5 million 
house on their property. The couple had taken the 
design prepared under that contract to a different 
builder and had them construct the home. The 
Court held that, in the particular circumstances 
of this case, the agreement did not contain an 
implied licence to use the design in whatever way 
the client pleased. 

The Design Agreement and the 
Design Concept Plan

Mr and Mrs Marshall (the client) wanted to build a 
luxury home on their property. They approached 
a luxury home builder Giorgi Exclusive Homes 
(Giorgi). Giorgi engaged with its prospective 
clients using a three-step process:

1. Design Agreement 
 
The first step was a two-page standard Design 
Agreement and a $5,000 fee payment. Under 
this agreement, Giorgi would perform site 
inspections and provide a site survey, 3D 
image, Design Concept Plan, specification and 
fixed price proposal. The $5,000 fee would be 
credited against the fee at step three, but not 
refunded if the client decided not to proceed.  
 
The Design Agreement contained the 
following statements: 
 
Site Survey (to remain the property of Client in 
the event of failing to proceed with design/
building with Giorgi Exclusive Homes.  
 
NOTE: COPYRIGHT OF DESIGNS WILL REMAIN 
THE PROPERTY OF Giorgi Exclusive Homes 
DESIGN FEE TO BE CREDITED AGAINST BUILDING 
CONTRACT.  

2. Preliminary Agreement 
 
If the Design Concept Plan was approved, 
the next step would be to enter into a second 
agreement.  Under that second agreement, 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/wa/WASC/2022/140
http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/wa/WASC/2022/140
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Giorgi would draw up full plans for the build 
and apply for planning permission. 

3. Building Contract 
 
The final step was for the the client to sign a 
building contract to have Giorgi build the 
home. 

Dispute over the use of the 
Design Concept Plan
The client signed the Design Agreement, paid 
the $5,000 fee and obtained the Design Concept 
Plan. However, instead of moving on to stage 
2, the client took the Design Concept Plan to 
another builder and had them draw up the full 
plans and build the home. Giorgi sued the client 
and their new builder and architects for copyright 
infringement.

Everyone accepted that the Design Concept 
Plan was an “artistic work” for the purposes of 
Australia’s Copyright Act 1968, and therefore that 
Giorgio had owned the copyright.  The issue was 
whether the Design Agreement (with its $5,000 
fee) gave the client a licence to use the Design 
Concept Plan. If it did, the Copyright Act said the 
licence would override any claims of copyright 
infringement. 

The Design Agreement certainly didn’t include an 
express licence. So the question for the Court was: 
Did it contain an implied license (implied either by 
law or by fact)?

Could a licence be implied into 
the Design Agreement?
The existence (or non-existence) of an implied 
licence in the Design Agreement was a matter of 
contractual interpretation. The Court considered 
the extensive body of case law about contract 
interpretation and when a term may be implied. 
Ultimately, whether the licence could be implied 
into the Design Agreement came down to the 
objective purpose of the Design Agreement at 
the time it was entered and the benefit that the 
parties intended the contract would confer.  

Giorgi drew attention to the express term written 
in the Design Agreement that the copyright of 
designs would remain with Giorgi. In addition, it 
claimed that its sales consultant had incorporated 
an express oral term in her telephone discussions 
with the client that they could not take the Design 
Concept Plan to another builder if they decided 
not to proceed with the rest of the process. 

Giorgi claimed that the purpose of the Design 
Agreement was to enable the negotiation of the 
proposed building contract (step 3). It also argued 
that the $5,000 fee was such a nominal sum that 
the client could not have understood it to be the 
cost of the design for a home. 

The decision – what was the 
purpose of the contract?
This case turned heavily on its facts. The Court 
closely analysed the terms of the Design 
Agreement, the associated documents and the 



www.buildingdisputestribunal.co.nz 26

surrounding circumstances to determine the objective 
purpose of the contract and what benefit the parties 
intended to confer. 

The Court held that the issue of the $5,000 fee being 
‘nominal’ was not relevant in determining the purpose 
of the contract. It also did not accept that there had 
been an express oral term against taking the plans to 
another builder. The Court considered that the sales 
consultant had not expressly told the client before 
signing that they could not take the plans to another 
builder, but had instead merely pointed out the note 
on the Design Agreement regarding copyright. The 
sales consultant could not recall what she had said, 
and the Court considered that an oral caution of this 
sort was unlikely because the sales consultant was 
trying to build trust with the potential client at the time.  

However, the Court accepted that the sales 
consultant did explain the three-step process to 
the client and had emailed a document outlining 
this three-step process before they signed. The 
communication of this three-step process to the client, 
the fact that the client knew Giorgi was a luxury home 
builder (and not a design consultant) and that the 
client had approached Giorgi to design and build the 
home were key determinants of the purpose. 

The Court held that, in signing the Design Agreement, 
the parties did not intend to confer a contractual 
benefit of the construction of a home according to 
the Design Concept Plan. They understood that the 
Design Agreement was only the first stage of a process 
that might lead to the construction of a home. The 
purpose was the preparation of a full specification and 
fixed price proposal, so that the client could decide 
whether they wished to build a home in accordance 
with the Design Concept Plan.  

The Court found that the written statements in the 
Design Agreement that the site survey would be the 
client’s property but that the Design Concept Plan 
would remain property of Giorgi were also inconsistent 
with the existence of an implied licence. A reasonable 
person would understand these words to mean that 
the Design Agreement did not confer a right to use the 
Design Concept Plan to build a house unless and until 
they entered the building contract. 

Key takeaways
The copyright rules for artistic designs in New Zealand 
differ from Australia. Under New Zealand’s Copyright 
Act 1994, there is a default presumption that copyright 
belongs to the person commissioning the design. 
Written contract terms must therefore be carefully 
drafted to contract out of that statutory presumption. 

There is dissatisfaction with this among New Zealand 
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architects and support for the statutory 
presumption to be reversed. Since 2018, 
the New Zealand Government has been 
reviewing the Copyright Act generally and is 
expected to publish proposals in the near 
future. 

Whether in NZ or Australia or otherwise, the 
Giorgi Homes case highlights the necessity 
of clear and unambiguous drafting, as well 
as clear communication and sound legal 
advice when entering into a design contract, 
so that each party is in no doubt about what 
they can do with that design.  

https://www.mbie.govt.nz/business-and-employment/business/intellectual-property/copyright/review-of-the-copyright-act-1994/
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Inconsistent 
dispute resolution 
clauses – exploring 
the limits of 
the Fiona Trust 
presumption
 
By Simon Chapman, Antony Crockett, Kathryn 
Sanger, May Tai and Briana Young

The presumption that “rational businessmen” 
intend all their disputes to be resolved in the same 
forum may not apply where the parties clearly 
intended otherwise. Construing such intentions 
requires a “broad and commercially minded 
approach” to inconsistent dispute resolution 
clauses.

In H v G [2022] HKCFI 1327, the Hong Kong Court 
of First Instance set aside an arbitral tribunal’s 
determination that it had jurisdiction over 
claims under a warranty where an associated 
contract contained the arbitration clause, but 
the warranty itself provided for litigation in Hong 
Kong.  This decision underlines that there are limits 
to the Fiona Trust presumption in cases where the 
parties’ overall contractual arrangements give 
rise to agreements containing different dispute 
resolution provisions.

Background

A property developer and its building contractor 
had entered into a Building Contract, which 
contained a dispute resolution clause (Clause 
35) providing for arbitration under the HKIAC 
Domestic Arbitration Rules. The Building Contract 
required the building contractor to give a 10-year 
guarantee/warranty in respect of a waterproofing 
system to be installed.

The parties jointly executed a Warranty a year 
later, along with a third-party subcontractor, for 
the performance of the waterproofing systems. 

The Warranty contained a dispute resolution 
clause (Clause 11) in which the parties agreed 
to submit to the non-exclusive jurisdiction of the 
courts of Hong Kong.

Disputes arose in 2020 when extensive defects 
emerged in the waterproofing systems. 
Consequently, the property developer initiated 
arbitration seeking damages, claiming breach 
of the Building Contract and the Warranty. The 
contractor contended that the tribunal lacked 
jurisdiction over claims made under the Warranty.

The tribunal dismissed the contractor’s arguments, 
holding that matters arising under the Building 
Contract which might also amount to breaches 
of the Warranty could be determined by 
arbitration. It held that the terms of the Clause 35 
arbitration agreement in the Building Contract 
encompassed claims brought under the Warranty 
as well. Against this background, the contractor 
approached the Court seeking an order to set 
aside the tribunal’s determination of jurisdiction 
under section 34(1) of the Arbitration Ordinance 
(Cap 609).

Decision

The Court observed that, while the core issue was 
the interpretation of both the Building Contract 
and the Warranty, the tribunal’s jurisdiction 
depended solely on the construction of Clause 
35, under which the parties referred disputes to 
arbitration.

Fiona Trust presumption
In Fiona Trust v Privalov [2007] Bus LR 1719, the 
English court held that the construction of an 
arbitration clause should start from the assumption 
that the parties, as “rational businessmen”, were 
likely to have intended that disputes arising out of 
their relationship should be decided by the same 
tribunal.

Chan J held that this presumption, which provides 
for interpreting the intention of the parties as 
expressed in their agreement, was not directly 
applicable in this case. The Court distinguished 
the facts of Fiona Trust, highlighting that the 
present case involved a separate Warranty, and 
a third party who was not privy to the Building 
Contract. The Court also emphasised the need to 
construe Clause 35 and Clause 11 in context, and 
considered the following factors:

• the parties had anticipated the execution 

https://launch.westlawasia.com/document/IE30B38ADD26E460BAB89479B89C39E50?src=alrtrl
https://launch.westlawasia.com/document/I1BE599107D3611DCBB77A1568C1C893B
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of the Warranty, and knew the details of the 
appended Warranty form, at the time of 
signing the Building Contract;

• the Warranty clearly stated that it was to be 
given by a third-party subcontractor that was 
not a party to the previously signed Building 
Contract;

• the parties submitted to the non-exclusive 
jurisdiction of the Hong Kong courts under 
Clause 11 of the Warranty, while knowing that 
the Building Contract contained a different 
dispute resolution mechanism; and

• Clause 35 was a general provision for resolving 
disputes via arbitration, while Clause 11 dealt 
with specific disputes under the Warranty and 
the liability of the third-party subcontractor.

The judge noted that “even in Fiona Trust, the 
Court made the important point that if there is 
language in the relevant contract which makes 
it clear either that certain disputes are to be 
excluded, or that the parties did not intend to 
have all their disputes resolved by one tribunal, 
but to have them determined separately, the 
presumption has no role to play”.

Considering the above, she concluded that 
the parties had clearly intended to carve out 
disputes under the Warranty from the arbitration 
agreement contained in Clause 35. As a result, 
the language in Clause 11 of the Warranty 
“clearly displaced” the Fiona Trust presumption.

Commercially minded approach
The Court also considered several practical 
reasons as to why disputes under Warranty should 
not be dealt with under the Clause 35 arbitration 
agreement:

• the Building Contract and Warranty dealt with 
separate and independent matters as to the 
developer’s rights against the contractor;

• if claims were made under the Warranty, 
the contractor would likely wish to seek 
contribution or indemnity from the sub-
contractor. This would not be possible 
in arbitration under Clause 35 since the 
subcontractor was not a party to the Building 
Contract. It would, therefore, be desirable for 
all three parties to be present before the same 
forum (ie the Hong Kong courts); and

• construing Clause 35 to extend to claims 
under the Warranty could lead to multiple 
proceedings, inconsistent findings and 
duplicated costs – issues a rational 
businessman would wish to avoid.

Given the nature of the two contracts, the Court 

concluded that the parties must have considered 
it rational to bypass the “more cumbersome” 
arbitration process under Clause 35 of the 
Building Contract, and expressly elected to use a 
separate mechanism (litigation) for claims under 
the Warranty. The Court accordingly set aside the 
Tribunal’s determination and held that it lacked 
jurisdiction over claims made under the Warranty.

Comment

Courts and tribunals will not always apply an 
arbitration clause to every dispute that arises 
in connection with a particular contractual 
relationship. Parties entering into multi-contract 
transactions should bear this in mind, and consider 
not only what types of disputes might arise in the 
course of the relationship, but how they want 
those disputes to be resolved. Typically, arbitration 
clauses are broadly drafted, and will be broadly 
construed in accordance with the Fiona 
Trust presumption. Frequently, this is desirable and 
reflects the parties’ intentions. However, if the 
parties wish to refer certain disputes for resolution 
in a different forum or using a different procedure, 
it is important to do so using express drafting that 
makes that intention clear.

For more information, please contact Simon 
Chapman, Partner, Antony Crockett, Partner, 
Kathryn Sanger, Partner,  May Tai, Partner, Briana 
Young, Professional Support Consultant, or your 
usual Herbert Smith Freehills contact.

This article was originally published on the 
Herbert Smith Freehills blog: https://hsfnotes.
com/arbitration/2022/05/25/inconsistent-dispute-
resolution-clauses-exploring-the-limits-of-the-fiona-
trust-presumption/#more-13832.

https://hsfnotes.com/arbitration/2022/05/25/inconsistent-dispute-resolution-clauses-exploring-the-li
https://hsfnotes.com/arbitration/2022/05/25/inconsistent-dispute-resolution-clauses-exploring-the-li
https://hsfnotes.com/arbitration/2022/05/25/inconsistent-dispute-resolution-clauses-exploring-the-li
https://hsfnotes.com/arbitration/2022/05/25/inconsistent-dispute-resolution-clauses-exploring-the-li
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Over the past year, New Zealand has experienced 
a significant increase in the cost of construction, 
primarily from Covid-19 related disruptions.  Supply 
chain constraints combined with booming 
domestic demand have resulted in surging costs 
for many building materials, including structural 
steel, GIB, framing, and timber.  Skill and labour 
have become scarce too, with the flow of foreign 
workers grinding to a halt as borders remain 
heavily restricted.

These factors have culminated in a 5.8% increase 
in the cost of inputs for the construction sector 
in Q3 of 2021, compared to the same quarter in 
the previous year.1  A reprieve from escalating 
costs seems unlikely, with a further 12% increase 
anticipated over the next 6 months.2  In these 
circumstances, parties to new construction 
contracts will want to give more thought to 
managing (and allocating) price escalation risks.  

This article outlines the main options available 
under NZS 3910:2013 (NZS 3910), as New Zealand’s 
most used standard form construction contract. 
Namely: cost fluctuation; Provisional and Prime 
Cost Sums; and Cost reimbursement pricing. 
 

Cost Fluctuation Provision
 
NZS 3910 has an under-utilised cost fluctuation 
formula (see clause 12.8 and Appendix A).  This is 
an opt-in mechanism.  That is to say, the parties 
must record in Schedule 1 (Special Conditions) 
whether they want to allow cost fluctuation 
adjustments and, if so, whether there should be 
any changes to the default formula in Appendix 
A.

If allowed, the default cost fluctuation formula 
entitles the Contractor to adjust the Contract Price 
by applying a seemingly daunting calculation.  
However, the calculation is not as complicated as 

1  Statistics New Zealand, Business Price Indexes: September 2021 Quarter – Producers Price Index.
2  EBOSS Q4 2021 Construction Supply Chain Update.

it might first appear.  It uses the Labour Cost Index 
and Producer Price Index (available on Statistics 
New Zealand’s website) as a measure of price 
increases between tender and the applicable 
quarter. 

The default position is that 40% of the labour price 
increase and 60% of the materials price increase 
is recoverable.  The calculated adjustment rate is 
then multiplied by the certified value of the works 
in the applicable quarter.  

So, taking a simple example:

a. If the Labour Cost Index has increased from 
100 to 120, 8% cost fluctuation is recoverable 
on labour ((0.4(120-100)/100);

b. If the Producer Price Index has increased from 
100 to 120, 12% cost fluctuation is recoverable 
on Materials;

c. The combined cost fluctuation recovery rate is 
therefore 20% (ie 0.08 + 0.12); so

d. If the value of the applicable works was 
$100,000, the amount claimable for cost 
fluctuation is $20,000 ($100,000 x 20%).

In our experience, most NZS 3910 contracts have 
not allowed any cost fluctuations.  That decision 
is sometimes regretted by the Contractor when 
the works take substantially longer due to non-
culpable delays, during which time prices can 
increase. 
 
In the current environment, there is likely to be 
a stronger case for allowing cost fluctuations.  
If the default formula is adopted, the parties 
should consider whether a recoverability rate 
of 40% for labour cost increases and 60% for 
materials cost increases is acceptable in the 
circumstances.  It is straightforward enough to 
specify other percentages, or another formula 
may be substituted altogether.  Parties should also 

Supply Shortages are Here to Stay – 
Managing Cost Escalation under NZS 
3910:2013
 
By Nick Gillies and Chanté Fourie

https://www.stats.govt.nz/
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bear in mind that the default formula is based 
on industry wide indices as opposed to the actual 
cost experienced by the Contractor, which may 
produce a better or worse result.  Further, these 
indices are only calculated quarterly, meaning 
that they might not be able to keep up with the 
current pace of price increases. 

Provisional and Prime Cost Sums

Provisional Sums and Prime Cost Sums are discrete 
elements of, respectively, work and Materials 
that have only a provisional (or estimated) price 
when the contract is entered.  The Engineer 
decides during the project whether this work is to 
be carried out or if the Materials are to be used 
(and the type to be selected).  If instructed, the 
Contractor is paid, in summary:
a. the work valued as if it were a Variation; or
b. the net purchase price of the Materials plus a 

reasonable allowance for expenses and profit.
 

In other words, the provisional amount is 
effectively substituted with the valued or actual 
cost.  The Principal therefore stands to bear (or 
benefit from) any price increases (or decreases) 
for such elements.  

Provisional / Prime Cost Sums have traditionally 
been used for discrete parts of a project that are 
inherently difficult to price, as an exception to 
an otherwise lump sum contract.  In the current 
environment, it may be appropriate to use them 
more widely to help better allocate or manage 
price risk. 

Cost Reimbursement Pricing

If the risk of price change is considered too 
great or wide-ranging to be managed by cost 
fluctuations and/or Provisional / Prime Cost Sums, 
it may be appropriate to consider having a cost 
reimbursement contract.
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NZS 3910 provides for three different types of 
contract: lump sum, measure and value, and cost 
reimbursement.  Traditionally, most construction 
projects of any scale have been contracted on a 
lump sum basis because of the price certainty that 
it provides.  However, this has become less viable 
(or accepted) for some projects in the current 
environment. 

Under a cost reimbursement contract the 
Contractor is paid the Net Cost of the work carried 
out plus agreed allowances for overhead and 
profit.  In this way, the price risk transfers to the 
Principal for the whole of the works.  Practically 
speaking, this may now be the only way to secure 
a preferred or high-quality Contractor in some 
instances.  However, there are advantages for 
Principals.  It means the Principal is only paying for 
the work performed, while avoiding paying any 
risk premium that may otherwise be factored into 
a lump sum price.  Contract administration and 
dispute risks associated with Variations are also 
likely to be minimised.

Finding the Balance
 
There is no single solution or one-size-fits-all for 
addressing price risk.  The key message is for 
contracting parties to turn their minds to the 
issue and consider what type of pricing and/or 
combination of measures in NZS 3910 are most 
suited for each individual contract. 

If you have any questions about how to manage 
cost fluctuation in your construction contract, 
contact the Construction Team or your usual 
contact at Hesketh Henry.

Disclaimer:  The information contained in this 
article is current at the date of publishing and is 
of a general nature.  It should be used as a guide 
only and not as a substitute for obtaining legal 
advice.  Specific legal advice should be sought 
where required.
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The NEC unveils 
new climate change 
clause
By Christopher Hallam and Charlotte Eccles 

Issues relating to climate change and the push 
to net, or absolute zero, are now part of our 
daily news and discourse and industries across 
the globe are considering how they can adapt 
to the new reality. The NEC has thrown its hat 
into the ring with a new optional clause (X29) 
setting out provisions which attempt to make 
construction greener and cleaner. The clause 
is being published on a consultative basis and 
welcomes representations from across the industry 
on the principles, the drafting and the terminology 
used. In line with the general ethos of the NEC, the 
clause seeks to create a balance of risk sharing 
and incentivisation between contractor and 
employer; one which is likely to be needed across 
the industry if we are to achieve significant carbon 
reductions.

We are living on the verge of a climate emergency 
and the built environment accounts for over a third 
of UK carbon emissions. That’s not a statistic we can 
be proud of, but every cloud has a silver lining. For 
construction it’s the huge opportunity to innovate 
and reinvent the industry, and in doing so make a 
massive contribution to the drive to net, or even 
absolute, zero.

There have already been some tangible successes. 
Last year, Mayfield, a significant Manchester 
urban development scheme, carried out the 
first commercial concretene pour: a graphene 
enriched concrete with a carbon footprint around 
33% lower than regular concrete. 

That’s a good start, but the industry has much more 
to do. In particular, it has not yet widely adopted 
climate wording or targets in its contractual 
arrangements, save for very specialist projects.
The NEC4 Contract hopes that it can change this 
and has published, on a consultative basis, a new 
optional sustainability clause: X29. It includes:

• a requirement to include ‘Climate Change 
Requirements’ in the Scope. A failure to meet 
these will be a Defect.

• the inclusion of a Performance Table which 
incentivises the contractor’s performance of 
certain targets. These aren’t explicitly linked 
to the Climate Change Requirements and so 
may well be different targets. The Performance 
Table is capable of being adjusted through 
compensation events.

• the need for an early warning to be provided 
where it is considered that the ‘Climate Change 
Requirements’ cannot be met.

• an obligation for a ‘Climate Change Execution 
Plan’ to be produced and updated from time to 
time.

• a requirement for the Scope to set out 
the extent to which the Climate Change 
Requirements are disclosable e.g. to enable 
an organisation to confirm it has met its climate 
targets.

• the ability for the Contractor to propose 
changes which reduce the impact of the 
project on the climate – either during the build 
or the future use of the project.

The NEC is not the only organisation seeking to 
use legal drafting to tackle climate change. The 
Chancery Lane Project, a worldwide pro-bono 
venture, publishes net-zero aligned clauses to be 
used across a range of commercial contracts. 
These could be adapted with further bespoke 
drafting where the requirement is for absolute zero.

The construction clauses range from a requirement 
to design projects to withstand climate change, 
to off-setting carbon emissions, to provisions similar 
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to the NEC clause, i.e. rewarding a contractor for 
compliance with required targets. 

Whilst all this is undoubtedly positive and a great 
step in the right direction, thought needs to be given 
to how these provisions will sit within the current 
working practices of the industry.

The typical approach over recent decades has 
been to pass risk down to the supply chain. This 
model is becoming increasingly unworkable not 
least because of the market and pricing instability 
currently being experienced, particularly for 
commodities and shipping; all making it more 
difficult to price effectively. At the launch of X29, 
NEC has been clear that its intention is not for 
contractors to bear all the risk of reducing carbon 
emissions but for this to be a wider project goal.

This makes sense – construction’s carbon 
emissions cannot be solved by the supply 
chain alone and the NEC drafting attempts 
to drive this behaviour. For example, setting 
down Climate Change Requirements requires 
consideration at all stages of the procurement 
process and by all stakeholders as to what the 
climate impact of the project is likely to be and 
what steps can be taken to address this, as well 
as where the costs for this sit. It will also require 
all parties to monitor and record the progress 
of the project as against the requirements and 
targets.

Further, the early stages of transition will almost 
certainly require novel solutions and methods 
of working. There is a question mark over 
how this will fit into the common design and 
build structure with single point responsibility. 
A contractor may be deterred from using 
an untested, but potentially carbon saving, 
method of working if it is concerned about 
taking on liability for cutting edge technology.

There’s been a huge drive in recent years 
for construction to be more collaborative, 
and to promote the benefits of this for more 
equitable risk management and better 
project outcomes. Climate change, the 
ultimate global risk, may provide a perfect 
demonstration of the possible benefits.

The consultation period for the NEC’s clause 
X29 closes on 13 May and representations 
from the whole of the industry are being 
sought. If you would like advice on the clause, 
the consultation period or how climate change 
clauses may be applied to your project, 
contact Chris Hallam, Charlotte Eccles or your 
usual CMS contact. 

This article was written by CMS Partner Christopher 
Hallam and Senior Associate  Charlotte Eccles and 
was first published on CMS Law-Now on 13 April 
2022 available here: https://www.cms-lawnow.
com/ealerts/2022/04/the-nec-unveils-new-
climate-change-clause.
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